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PREFACE 
TO  THE  SIXTEENTH  EDITION 

THERE  are  no  material  changes  in  the  present  edition 
of  the  Law  of  Contract,  but  the  book  has  been  revised 
throughout  and  some  passages  rewritten. 

Since  the  last  edition  appeared,  Sir  John  Miles  and 
Mr.  J.  L.  Brierly  have  published  their  Cases  illustrating 
the  General  Principles  of  the  Law  of  Contract,  a  collection 
begun  in  the  lifetime  of  Sir  William  Anson  and  with  his 
approval,  and  intended  as  a  companion  volume  to  his 
book.  The  Editor  is  much  indebted  to  them  for  their 
kindness  in  communicating  to  him  the  list  of  cases  which 
they  proposed  to  include  in  their  collection,  and  for  many 
valuable  suggestions  and  criticisms.  He  has  also  again 
to  acknowledge  his  obligations  to  his  friend,  Mr.  F.  D. 

MacKinnon,  K.C. 

M.  L.  G. 

June,  1923. 


PREFACE  TO  THE  SIXTH  EDITION 

WHEN  the  subject  of  Contract  was  first  introduced  into 
the  School  of  Jurisprudence  at  Oxford,  in  the  year  1877, 
teachers  of  Law  had  to  consider  the  books  which  their 
pupils  might  best  be  directed  to  read.  Some  works  on  the 
subject,  of  acknowledged  value  to  the  practising  lawyer, 
were  hardly  suitable  for  beginners,  and  the  choice  seemed 
to  lie  between  the  works  of  Mr.  Leake,  Sir  Frederick 
Pollock,  and  the  late  Mr.  Smith.  Of  these,  Mr.  Smith  alone 
wtote  expressly  for  students,  and  I  had,  as  a  student,  read 
his  book  with  interest  and  advantage.  But  I  thought  that 
it  left  room  for  an  elementary  treatise  worked  out  upon 
different  lines. 

Neither  Sir  Frederick  Pollock  nor  Mr.  Leake  wrote  for 
beginners,  and  I  feared  lest  the  mass  of  statement  and 
illustration  which  their  books  contain,  ordered  and 
luminous  though  it  be,  might  tend  to  oppress  and  dis- 
hearten the  student  entering  upon  a  course  of  reading  for 
the  School  of  Law.  Being  at  that  time  the  only  public 
teacher  of  English  Law  in  the  University,  I  had  some 
practical  acquaintance  with  the  sort  of  difficulties  which 
beset  the  learner,  and  I  endeavoured  to  supply  the  want 
which  I  have  described. 

In  working  out  the  plan  of  my  book  I  necessarily  studied 
the  modes  of  treatment  adopted  by  these  two  writers,  and 
I  became  aware  that  they  are  based  on  two  totally  different 
principles.  Mr.  Leake  treats  the  contract  as  a  subject  of 
litigation,  from  the  point  of  view  of  the  pleader's  chambers. 
He  seems  to  ask,  What  are  the  kinds  of  contract  of  which 
this  may  be  one  ?  Then — What  have  I  got  to  prove  ? 
By  what  defences  may  I  be  met  ?  Sir  Frederick  Pollock 
regards  the  subject  ah  extra  ;  he  inquires  what  is  the  nature 
of  that  legal  relation  which  we  term  contract,  and  how  is  it 


PREFACE   TO   THE   SIXTH    EDITION  vii 

brought  about.  He  watches  the  parties  coming  to  terms, 
tells  us  how  the  contract  may  be  made,  and  by  what  flaws 
in  its  structure  it  may  be  invalidated.  Mr.  Leake  treats 
the  subject  from  every  point  of  view  in  which  it  can 
interest  a  litigant.  Sir  Frederick  Pollock  wrote  a  treatise 
on  the  Formation  of  Contract :  only  in  later  editions  has 
he  introduced  a  chapter  on  Performance. 

To  both  these  writers  I  must  own  myself  to  be  under 
great  obligations.  If  I  try  to  apportion  my  gratitude, 
I  should  say  that  perhaps  I  obtained  the  most  complete 
information  on  the  subject  from  Mr.  Leake,  but  that 
Sir  Frederick  Pollock  started  me  on  my  way. 

The  object  which  I  set  before  me  was  to  trace  the 
principles  which  govern  the  contractual  obligation  from  its 
beginning  to  its  end ;  to  show  how  a  contract  is  made, 
what  is  needed  to  make  it  binding,  whom  it  may  affect, 
how  it  is  interpreted,  and  how  it  may  be  discharged. 
I  wished  to  do  this  in  outline,  and  in  such  a  way  as  might 
best  induce  the  student  to  refer  to  cases,  and  to  acquire 
the  habit  of  going  to  original  authorities  instead  of  taking 
rules  upon  trust.  So  I  have  cited  few  cases  :  not  desiring 
to  present  to  the  reader  all  the  modes  in  which  principles 
have  been  applied  to  facts,  and  perhaps  imperceptibly 
qualified  in  their  application,  but  rather  to  illustrate 
general  rules  by  the  most  recent  or  most  striking  decisions. 

In  successive  editions  I  have  made  some  changes  of 
arrangement,  and  have  tried  to  keep  the  book  up  to  date. 
Since  it  first  appeared,  in  1879,  *ne  Legislature  has  been 
busy  with  the  law  of  Contract.  The  law  relating  to 
Married  Women's  Property,  to  Bankruptcy,  to  Bills  of 
Exchange,  to  Partnership,  to  Mercantile  Agency,  has 
either  been  recast  or  thrown  for  the  first  time  into  statu- 
tory form  :  the  effects  of  the  Judicature  Act  in  the  general 
application  of  equitable  rules  and  remedies  have  become 
gradually  apparent  in  judicial  decisions.  Thus  it  has  been 
necessary  to  alter  parts  of  my  book  from  time  to  time, 


but  in  this,  the  sixth,  edition  I  have  made  many  changes 
for  the  sake  of  greater  clearness  and  better  arrangement. 
The  whole  of  the  chapters  on  Offer  and  Acceptance,  on 
the  Effects  of  Illegality,  on  the  Discharge  of  Contract  by 
Breach,  and  a  great  part  of  the  chapters  on  Mistake  and 
Fraud,  Infants  and  Married  Women,  have  been  re- written, 
and  the  rest  of  the  book  has  undergone  many  minor 
alterations  as  the  result  of  a  general  revision. 

I  should  add  one  word  as  to  the  place  assigned  to 
Agency.  It  is  a  difficult  subject  to  put  precisely  where 
the  reader  would  expect  to  find  it.  It  is  a  mode  of  forming 
the  contractual  relation  :  it  is  also  a  form  of  the  Contract 
of  Employment.  From  the  first  of  these  points  of  view 
it  might  form  part  of  a  chapter  on  Offer  and  Acceptance, 
regarding  the  agent  as  a  mode  of  communication  ;  or  it 
might  form  part  of  a  chapter  on  the  Capacity  of  Parties, 
regarding  Representation  as  an  extension  of  contractual 
capacity  ;  or,  again,  it  might  form  part  of  a  chapter  on 
the  Operation  of  Contract,  regarding  Agency  as  a  means 
whereby  two  persons  may  make  a  contract  binding  on 
a  third. 

But  upon  the  whole  I  think  it  is  best  to  try  and  make 
the  student  understand  that  the  agent  represents  his  prin- 
cipal in  virtue  of  a  special  contract  existing  between  them, 
the  Contract  of  Employment.  There  is  a  disadvantage,  no 
doubt,  in  introducing  into  a  treatise  on  the  general  prin- 
ciples of  contract  a  chapter  dealing  with  one  of  the  special 
sorts  of  contract,  but  I  believe  that  the  student  will  find 
less  difficulty  in  this  part  of  the  law  if  he  is  required  to 
understand  that  the  agent  acquires  rights  and  incurs 
liabilities  for  his  principal,  not  in  virtue  of  any  occult 
theory  of  representation,  but  because  he  is  employed  for 
the  purpose,  by  a  contract  which  the  law  recognizes. 

I  should  not  close  the  Preface  without  an  expression  of 
thanks  to  the  friends  who  from  time  to  time  in  the  last  ten 
years  have  helped  me  with  suggestions  or  corrections  of 
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this  book.  To  his  Honour  Judge  Chalmers,  to  Sir  Frederick 
Pollock,  and  in  especial  to  the  Vinerian  Professor,  Mr. 
Dicey,  I  owe  much  in  the  way  of  friendly  communication 
on  points  of  novelty  or  difficulty.  Nor  should  a  teacher 
of  law  be  unmindful  of  his  debt  to  the  student.  The 
process  of  explaining  a  proposition  of  law  to  a  mind 
unfamiliar  with  legal  ideas,  necessitates  a  self -scrutiny 
which  is  apt  to  lead  to  a  sad  self -conviction  of  ignorance 
or  confusion  of  thought ;  and  the  difficulties  of  the  learner 
will  often  present  in  a  new  light  what  had  become  a 
commonplace  to  the  teacher.  Therefore  I  would  not  seem 
ungrateful  to  the  law  students  of  Trinity  College,  past  and 
present,  whom  I  have  tried,  and  sometimes  not  in  vain, 
to  interest  in  the  law  of  Contract. 

I  hope  that  the  present  edition  of  this  book  may  be 
a  little  shorter  than  the  previous  one.  I  strongly  desire  to 
keep  it  within  such  limits  as  is  proper  to  a  statement  of 
elementary  principles,  with  illustrations  enough  to  explain 
the  rules  laid  down,  and,  as  I  hope,  to  induce  the  student 
to  consult  authorities  for  himself. 

W.  R.  A. 

ALL  SOULS  COLLEGE, 
January,  1891. 
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PAET  I 

THE  PLACE  OF  CONTRACT  IN  JURISPRUDENCE 

CHAPTER  I 
Meaning  of  Agreement,  Contract,  Obligation 

AT  the  outset  of  an  inquiry  into  the  principles  of  the  Outline 
law  of  Contract  it  may  be  well  to  state  the  nature  of  the  gui,jeect> 
inquiry,  its  main  purposes,  and  the  order  in  which  they 
arise  for  discussion. 

First,  therefore,  we  must  ask  what  we  mean  by  Con-  Nature  of 
tract,  and  what  is  the  relation  of  Contract  to  other  legal  lct' 

conceptions. 

Next  we  must  ask  how  a  contract  is  made  ;  what  things  Its  forma- 
are  needful  to  the  Formation  of  a  valid  contract. 

When  a  contract  is  made  we  ask  whom  it  affects,  or  its  opera- 
can  be  made  to  affect.    This  is  the  Operation  of  contract.  tlon' 

Then  we  inquire  how  the  Courts  regard  a  contract  in  Its  inter, 
respect  of  the  evidence  which  proves  its  existence,  or  the  pre     on' 
construction  placed  on  its  terms.    This  we  may  call  the 
Interpretation  of  contract. 

Last  we  come  to  the  various  modes  by  which  the  con-  its  dis- 
tractual  tie  is  unfastened  and  the  parties  relieved  from  Ciar8e« 
ontractual  liability.    This  is  the  Discharge  of  contract. 


And  first  as  to  the  nature  of  Contract. 

The  object  of  Law  is  Order,  and  the  result  of  Order 
is  that  men  are  enabled  to  look  ahead  with  some  sort 
of  security  as  to  the  future.  Although  human  action 
cannot  be  reduced  to  the  uniformities  of  nature,  men 
have  yet  endeavoured  to  reproduce,  by  Law,  something 

2605  x. 
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approaching  to  this  uniformity.  As  the  law  relating  to 
property  had  its  origin  in  the  attempt  to  ensure  that  what 
a  man  has  lawfully  acquired  he  shall  retain,  so  the  law 
of  contract  is  intended  to  ensure  that  what  a  man  has 
been  led  to  expect  shall  come  to  pass  ;  that  what  has 
been  promised  to  him  shall  be  performed. 

Such  is  the  object  of  Contract,  and  we  have  to  analyse 
this  conception,  and  ascertain  and  test  the  machinery 
by  which  men  are  constrained  to  keep  faith  with  one 
another. 

Contract        Contract  results  from  a  combination  of  the  two  ideas 
men?66      °^  Agreement  and  Obligation.     This  statement  must  be ' 
*esohrng    n>rmted  in  its  application  to  a  scientific  system  of  Juris- 
tion.         prudence  in  which  rights  have  been  analysed  and  classi- 
fied.   The  conception  of  Obligation,  as  we  understand  it, 
was  probably  not  clearly  present  to  the  minds  of  the 
judges  who  first  enforced  promises  to  do  or  to  forbear  ; 
and  we  may  be  quite  sure  that  they  did  not  rest  their 
decisions;   as   to   the   validity  of   such   promises,   upon 
Agreement  or  the  union  of  wills.     But  the  analysis  is 
none  the  less  accurate  because  it  has  not  always  been 
made  or  understood. 

Contract  is  that  form  of  Agreement  which  directly  con- 
templates and  creates  an  Obligation  ;    the  contractual 
Obligation  is  that  form  of  Obligation  which  springs  from 
Agreement.    We  should  therefore  try  to  get  a  clear  idea 
of  these  two   conceptions,   and  to  this  end  Savigny's 
savigny,      analysis  of  them  may  well  be  considered  with  reference 
§  HO"*-      to  the  rules  of  English  Law.    We  will  begin  with  his  analysis 
of  Agreement. 

§  1.  Agreement. 

Requisites  I-  Agreement  requires  for  its  existence  at  least  two 
mentT66  Parties.  There  may  be  more  than  two,  but  inasmuch  as 
Two  or  Agreement  is  the  outcome  of  consenting  minds  the  idea 
sons!P  "  of  plurality  is  essential  to  it. 
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2.  The  intention  of  the  parties  must  be  distinct,  and  distinct 
common  to  both.    Agreement  does  not  admit  of  Doubt  ^^oT 
or  Difference  ;   as  an  illustration  will  show  : —  fco  botl1' 

Doubt.    '  Will  you  buy  my  horse  if  I  am  inclined  to  sell 

it  ?  '    '  Very  possibly.' 

Difference.    '  Will  you  buy  my  horse  for  £50  ?  '    '  I  will 
give  £20  for  it.' 

3.  The  parties  must  communicate  to  one  another  their  known  to 
common  intention.    Thus  a  mere  mental  assent  to  an  offer 
cannot  constitute  an  agreement.     A  writes  to  X  and 

offers  to  buy  X's  horse  for  £50.  X  makes  up  his  mind  to 
accept,  but  never  tells  A  of  his  intention  to  do  so.  He 
cannot  complain  if  A  buys  a  horse  elsewhere. 

4.  The  intention  of  the  parties  must  refer  to  legal  referring 

3        to  legal 

relations  :    it  must  contemplate  the  assumption  of  legal  relations, 
rights  and  duties  as  opposed  to  engagements  of  a  social 
character.    It  is  not  easy  to  prescribe  a  test  which  shall 
distinguish  these  two  sorts  ot  engagements,  for  an  agree- 
ment may  be  reducible  to  a  pecuniary  value  and  yet 
remain  outside  the  sphere  of  legal  relations.    The  Courts  infra,  p. 47. 
must  decide  such  matters,  looking  at  the  conduct  of  the 
parties  and  all  the  circumstances  of  the  case,  and  applying 
their  own  knowledge  of  human  affairs. 

5.  The  consequences   of   Agreement   must   affect   the  and  affect- 
parties  themselves.     Otherwise,  the  verdict  of  a  jury  or 

the  decision  of  a  court  sitting  in  banco  would  satisfy  the 
foregoing  requisites  of  Agreement. 

Agreement  then  is  the  expression  by  two  or  more 
persons  of  a  common  intention  to  affect  their  legal 
relations. 

But  Agreement  as  thus  defined  by  Savigny  has  a  wider 

J  a  wider 

meaning  and  includes  transactions  of  other  kinds  than  term  than 
Contract  as  we  commonly  use  the  term.  It £™°  ' 

(i)  There  are  Agreements  the  effect  of  which  is  con-  not  create 
eluded  as  soon  as  the  parties  thereto   have  expressed  tion. 

B   2 
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their  common  consent  in  such  manner  as  the  law  requires. 
AS  to  Gift,  Such  are  Conveyances  and  Gifts,  wherein  the  agreement 
wlison.L.R.  of  the  parties  effects  at  once  a  transfer  of  rights  in  rem, 

8  Ch.  888. 

and  leaves  no  outstanding  obligation  subsisting  between 
them. 

Or  may         (2)  There  are  Agreements  which  effect  their  purpose 

only    .      immediately    upon    the    expression    of    intention ;     but 

incident-    which  differ  from  simple  conveyance  and  gift  in  creating 

further  outstanding  obligations  between  the  parties,  and 

sometimes  in  providing  for  the  coming  into  existence  of 

other  obligations,  and  those  not  between  the  original 

parties  to  the  agreement. 

Marriage,  for  instance,  effects  a  change  of  status  directly 

the  consent  of  the  parties  is  expressed  before  a  competent 

authority ;     at    the    same    time    it    creates    obligations 

between  the  parties  which  are  incidental  to  the  transaction 

Mossv        and   to   the  immediate   objects   of   their   expression   of 

p.^I2£1  consent. 

So  too  a  settlement  of  property  in  trust,  for  persons 
born  and  unborn,  effects  much  more  than  the  mere  con- 
veyance of  a  legal  estate  to  the  trustee  ;    it  imposes  on 
him  incidental  obligations  some  of  which  may  not  come 
into  existence  for  a  long  time  ;   it  creates  possibilities  of 
obligation  between  him  and  persons  who  are  not  yet  in 
existence.    These  obligations  are  the  result  of  Agreement. 
Yet  they  are  not  Contract. 
Or  may         (3)  Savigny's    definition    would    include    Agreements 
do  BO°       which,  though  intended  to  affect  legal  relations,  fail  to 
som"!  h  1  ^°  so  Because  they  do  not  satisfy  some  requirement  of 
flaw.         the  law  of  the  country  in  which  they  are  made,  or  are 
to  be  performed,  or  become  the  subject  of  litigation. 

It  remains  to  ascertain  the  characteristic  of  Con- 
tract as  distinguished  from  the  forms  of  Agreement  just 
described. 

An  essential  feature  of  Contract  is  a  promise  by  one 
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party  to  another,  or  by  two  parties  to  one  another,  to  do  A  promise 
or   forbear   from    doing   certain    specified    acts.      By   a  tocon. 
promise  we  mean  an  accepted  offer  as  opposed  to  an  offer  tracti 
of  a  promise,  or,  as  Austin  called  it,  a  pollicitation. 

An  offer  must  be  distinguished  from  a  statement  of  Nature  of 
intention  ;  for  an  offer  imports  a  willingness  to  be  bound 
to  the  party  to  whom  it  is  made.  Thus,  if  A  says  to  X 
'  I  mean  to  sell  one  of  my  sheep  if  I  can  get  £5  for  it,'  this 
is  a  mere  statement  which  does  not  admit  of  being  turned 
into  an  agreement  :  but  if  A  says  to  X  '  I  will  sell  you 
whichever  of  my  sheep  you  like  to  take  for  £5,'  we  have 
an  offer. 

A  promise,  again,  must  be  distinguished  from  an  offer  of  a  pro- 
of  a  promise.  An  offer  of  a  promise  becomes  a  promise  by 
acceptance  :  until  acceptance  it  may  be  withdrawn  ;  after 
acceptance  its  character  is  changed.  If  A  says  to  X  '  I 
will  sell  you  my  sheep  for  £5,'  and  X  says  '  I  will  buy  it 
for  that  sum.'  there  is  a  promise  by  A  to  sell,  a  promise 
by  X  to  buy,  and  a  contract  between  the  two. 

To  make  that  sort  of  agreement  which  results  in 
contract,  there  must  be  (i)  an  offer,  (2)  an  acceptance  of 
the  offer,  resulting  in  a  promise,  and  (3)  the  law  must 
attach  a  binding  force  to  the  promise,  so  as  to  invest  it 
with  the  character  of  a  legal  obligation.  Or  we  may  say 
that  such  an  agreement  consists  in  an  expression  of 
intention  by  one  or  both  of  two  parties,  of  expectation 
by  one  or  both,  wherein  the  law  requires  that  the  intention 
should  be  carried  out  according  to  the  terms  of  its  ex- 
pression and  the  expectation  thereby  fulfilled  1. 

1  Sir  T.  Erskine  Holland's  view  is  that  the  law  does  not  require  contracting   Jurispru- 
parties  to  have  a  common  intention  but  only  to  seem  to  have  one,  that  the  law    pp"^  '"' 
'  must  needs  regard  not  the  will  itself,  but  the  will  as  expressed.'     The   et  seq. 
difference  between  the  two  views  may  be  shortly  stated.     The  one  holds  that 
the  law  does  not  ask  for  '  a  union  of  wills '  but  only  for  the  phenomena  of 
such  a  union.   The  other  is  that  the  law  does  require  the  wills  of  the  parties  to 
be  at  one,  but  that  when  men  present  all  the  phenomena  of  agreement  they 
are  not  allowed  to  say  that  they  were  not  agreed.  For  all  practical  purposes 
the  difference  is  immaterial.    But,  after  all,  it  is  the  intention  of  the  parties 
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Contract  then  differs  from  other  forms  of  Agreement 
in  having  for  its  object  the  creation  of  an  Obligation 
between  the  parties  to  the  Agreement. 

§  2.  Obligation. 
Nature  of       Obligation  is  a  legal  bond  whereby  constraint  is  laid 

Obliga- 
tion,        upon  a  person  or  group  of  persons  to  act  or  forbear  on 

obi'?hy'i     behalf  of  another  person  or  group. 

ss.  2-4.  its  characteristics  seem  to  be  these  : — 

A  control  i.  It  consists  in  a  control  exerciseable  by  one  or  both 
of  two  persons  or  groups  over  the  conduct  of  the  other. 
They  are  thus  bound  to  one  another  by  a  tie  which  the 
Roman  lawyers  called  vinculum  juris,  which  lasts,  or 
should  last,  until  the  objects  of  the  control  are  satisfied, 
when  their  fulfilment  effects  a  solutio  obligationis,  an 
unfastening  of  the  legal  bond.  That  this  unfastening  may 
also  take  place  in  other  ways  than  by  fulfilment  will  be 
shown  hereafter. 

needing         2.  Such  a  relation  as  has  been  described  necessitates  two 

parties,      parties,  and  these  must  be  definite. 

There  must  be  two,  for  a  man  cannot  be  under  an 
obligation  to  himself,  or  even  to  himself  in  conjunction 
with  others.  Where  a  man  borrowed  money  from  a  fund 

L^we"erv'  i*1   which   he   and   others   were   jointly  interested,   and 

Ind'see5'    covenanted  to  repay  the  money  to  the  joint  account,  it 

Kerr,v[i9io]  was  held  that  he  could  not  be  sued  upon  his  covenant. 
'  The  covenant  to  my  mind  is  senseless,'  said  Pollock, 
C.  B.,  'I  do  not  know  what  is  meant  in  point  of  law  by 
a  man  paying  himself.' 

which  the  Courts  endeavour  to  ascertain  ;  and  it  is  their  intention  to  agree 
which  is  regarded  as  a  necessary  inference  from  words  or  conduct  of  a  certain 
sort.  See  per  Lord  Watson  in  Stewart  v.  Kennedy,  13  App.  Gas.  108,  at 
p.  1 23  :  '  The  appellant  contracted,  as  every  person  does  who  becomes 
a  party  to  a  written  contract,  to  be  bound  in  case  of  dispute  by  the  interpreta- 
tion which  a  Court  of  Law  may  put  upon  the  language  of  the  instrument. 
The  result  of  admitting  any  other  principle  would  be  that  no  contract  in 
writing  could  be  obligatory  if  the  parties  honestly  attached  in  their  own 
minds  different  meanings  to  any  material  stipulation.' 
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And  the  persons  must  be  definite.  A  man  cannot  be  The 
obliged  or  bound  to  the  entire  community  :  his  liabilities 
to  the  political  society  of  which  he  is  a  member  are  matter  (iefinite' 
of  public,  or  criminal,  law.  Nor  can  the  whole  community 
be  under  an  obligation  to  him  :  the  right  on  his  part 
correlative  to  his  liabilities  aforesaid  would  be  a  right  in 
rem,  would  be  in  the  nature  of  Property  as  opposed  to 
Obligation.  The  word  Obligation  has  been  unfortunately 
used  in  this«sense  by  Austin  and  Bentham  as  including 
the  general  duty,  which  the  law  imposes  on  all,  to  respect 
such  rights  as  the  law  sanctions.  Whether  the  right  is 
to  personal  freedom,  security,  or  reputation,  or  to  those 
more  material  objects  which  we  commonly  call  Property, 
it  imposes  a  corresponding  duty  on  all  to  forbear  from 
molesting  the  right.  Such  a  right  is  a  right  in  rem,  and  the 
infringement  of  such  a  right  by  an  individual  creates  an 
obligation  which  binds  him  to  make  good  to  the  injured 
party  the  loss  sustained.  Thus  it  is  of  the  essence  of 
Obligation  that  the  liabilities  which  it  imposes  are 
imposed  on  definite  persons,  and  are  themselves  definite  : 
the  rights  which  it  creates  are  rights  in  personam. 

3.  The  liabilities  of  Obligation  relate  to  definite  acts  Thelia- 
or  forbearances.     The  freedom  of  the  person  bound  is  j^" 
limited  only  in  reference  to  some  particular  act  or  series  definite, 
or  class  of  acts.     A  general  control  over  the  conduct  of 
another  would  affect  his  status  as  a  free  man,  but  Obliga- 
tion, as  was  said  by  Savigny;  is  to  individual  freedom  what 
servitus  is  to  dominium.     One  may  work  out  the  illustra- 
tion thus  :  I  am  owner  of  a  field  ;   my  proprietary  rights 
are  general  and  indefinite.     My  neighbour  has  a  right  of 
way  over  my  field  ;  my  rights  are  to  that  extent  curtailed 
by  his,  but  his  rights  are  very  definite  and  special.     So 
with    Obligation.     My  individual   freedom   is   generally 
unlimited   and  indefinite.     As   with   my  field,   so   with 
myself  ;  I  may  do  what  I  like  with  it  so  long  as  I  do  not 
infringe  the  rights  of  others.     But  if  I  contract  to  do 
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work  for  A  by  a  certain  time  and  for  a  fixed  reward,  my 
general  freedom  is  abridged  by  the  special  right  of  A  to 
the  performance  by  me  of  the  stipulated  work,  and  he 
too  is  in  like  manner  obliged  to  receive  the  work  and 
pay  the  reward. 

The  4-  The  matter  of  the  obligation,  the  thing  to  be  done 

reducible   or  f°rk°rne>  must  possess,  at  least  in  the  eye  of  the  law, 
to  a  money  a  pecuniary  value,  otherwise  it  would  be  hard  to  distin- 

value. 

guish  legal  from  moral  and  social  relations.  Gratitude 
for  a  past  kindness  cannot  be  measured  by  any  standard 
of  value,  nor  can  the  annoyance  or  disappointment 
caused  by  the  breach  of  a  social  engagement.  Courts  of 
law  can  only  deal  with  matters  to  which  the  parties  have 
attached  an  importance  estimable  by  the  standard  of 
value  current  in  the  country  in  which  they  are. 

Obligation  then  is  a  control  exerciseable  by  definite 
persons  over  definite  persons  for  the  purpose  of  definite 
acts  or  forbearances  reducible  to  a  money  value. 
Sources  of      We  may  note  here  the  various  sources  of  Obligation  :— 
tionga"          i.  Obligation  may  arise  from  Agreement.     Here  we 
Agree-       find  that  form  of  Agreement  which  constitutes  Contract. 
An  offer  is  made  by  one,  accepted  by  another,  so  that 
the  same  thing  is,  by  mutual  consent,  intended  by  the 
one  and  expected  by  the  other  ;    and  the  result  of  this 
agreement  is  a  legal  tie  binding  the  parties  to  one  another 
in  respect  of  some  future  acts  or  forbearances. 
Delict.  2.  Obligation  may  arise  from  Delict  or,  as  English  law 

calls  it,  from  Tort.  This  occurs  where  a  primary  right  to 
forbearance  has  been  violated  ;  where,  for  instance,  a  right 
to  property,  to  security,  or  to  reputation  has  been  violated 
by  trespass,  assault,  or  defamation.  The  wrongdoer  is 
bound  to  the  injured  party  to  make  good  his  breach  of 
duty  in  such  manner  as  is  required  by  law.  Such  an 
obligation  is  not  created  by  the  free-will  of  the  parties, 
but  springs  up  immediately  on  the  occurrence  of  the 
wrongful  act. 
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3.  Obligation   may   arise   from   Breach   of    Contract.  Breach  of 
While  A  is  under  promise  to  X,  he  is  under  an  obligation 

to  perform  his  promise  to  X  when  performance  becomes 
due.  But  if  A  breaks  his  promise,  the  right  of  X  to 
performance  has  been  violated,  and,  even  if  the  contract 
is  not  discharged,  a  new  obligation  to  make  due  satisfac- 
tion to  X  is  imposed  by  law  on  A,  precisely  similar  in 
kind  to  that  which  arises  upon  a  delict  or  breach  of 
a  Duty  x. 

4.  Obligation  may  arise  from  the  judgment  of  a  Court  Judg- 
of  competent  jurisdiction  ordering  something  to  be  done 

or  forborne  by  one  of  two  parties  in  respect  of  the  other. 
It  is  an  obligation  of  this  character  which  is  unfortunately 
styled  a  Contract  of  Record  in  English  Law.  The  phrase 
is  unfortunate  because  it  suggests  that  the  obligation 
springs  from  Agreement,  whereas  it  is  really  imposed  upon 
the  parties  ab  extra. 

5.  Obligation  may  arise  from  Quasi-Contract.     This  is  Quasi- 
a  convenient  term  for  a  multifarious  class  of  legal  relations 
which  possess  this  common  feature,  that  without  agree- 
ment, and  without  delict  or  breach  of  duty  on  either  side, 

A  has  been  compelled  to  pay  or  provide  something  for 
which  X  ought  to  have  paid  or  made  provision,  or  X  has 
received  something  which  A  ought  to  receive.  The  law 
in  such  cases  imposes  a  duty  upon  X  to  make  good  to  A 
the  advantage  to  which  A  is  entitled  ;  and  in  some  cases 
of  this  sort,  which  will  be  dealt  with  later,  the  practice 
of  pleading  in  English  Law  has  assumed  a  promise  by 
X  to  A  and  so  invested  the  relation  with  the  semblance 
of  contract. 

1  Mr.  Justice  Holmes  regards  a  contract  as  'the  taking  of  a  risk.'      He    Holmes  on 

rigorously  insists  that  a  man  must  be  held  to  contemplate  the  ultimate   theComtnon 
...  .  .  Law,  p.  300. 

legal  consequences  of  his  conduct,  and,  in  making  a  promise,  to  have  in 

view  not  its  performance  but  the  payment  of  damages  for  its  breach. 
But  it  is  surely  not  desirable  to  push  legal  analysis  so  far  as  to  disregard 
altogether  the  aspect  in  which  men  view  their  business  transactions, 
and  to  treat  contract  as  a  wager  in  which  performance  is  backed  against 
damages.  For  Sir  T.  Erskine  Holland's  view  see  p.  5,  note. 
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Acts  6.  Lastly,  Obligation  may  spring  from  Agreement  and 

from      '  yet  be  distinguishable  from  Contract.     Of  this  sort  are 

menTbufc  *^e  Obligations  incidental  to  such  legal  transactions  as 

wider  marriage  or  the  creation  of  a  trust. 

than  .  " 

Contract.  It  is  no  doubt  possible  that  contractual  obligations 
may  arise  incidentally  to  an  agreement  which  has  for  its 
direct  object  the  transfer  of  property.  In  the  case  of 
a  conveyance  of  land  with  covenants  annexed,  or  the  sale 
of  a  chattel  with  a  warranty,  the  obligation  hangs  loosely 
to  the  conveyance  or  sale  and  is  so  easily  distinguishable 
that  one  may  deal  with  it  as  a  Contract.  In  cases  of 
Trust  or  Marriage  the  agreement  is  far-reaching  in  its 
objects,  and  the  obligations  incidental  to  it  are  either 
contingent  or  at  any  rate  remote  from  its  main  purpose 
or  immediate  operation. 

In  order,  then,  to  keep  clear  of  other  forms  of  Agree- 
ment which  may  result  in  Obligation  we  should  bear  in 
mind  that  to  create  an  obligation  is  the  one  object  which 
the  parties  have  in  view  when  they  enter  into  that  form 
of  Agreement  which  is  called  Contract. 

Definition  And  so  we  are  now  in  a  position  to  attempt  a  definition 
tract.  of  Contract,  or  the  result  of  the  concurrence  of  Agreement 
and  Obligation.  Contract  is  an  Agreement  enforceable  at 
law,  made  between  two  or  more  persons,  by  which  rights  are 
acquired  by  one  or  more  to  acts  or  forbearances  on  the  part 
of  the  other  or  others. 


PART  II 

THE  FORMATION  OF  CONTRACT 

CHAPTER  II 
Elements  of  a  Valid  Contract 

WE  have  now  to  ascertain  how  contracts  are  made. 
A  part  of  the  definition  of  contract  is  that  it  is  an  agree- 
ment enforceable  at  law  :  it  follows  therefore  that  we 
must  try  to  analyse  the  elements  of  a  contract  such  as 
the  law  of  England  will  hold  to  be  binding  between  the 
parties  to  it. 

We  look  in  the  first  instance  for  : — 

1.  A  distinct  communication  by  the  parties  to  one  Elements 

•  •  r\tv  -i    necessary 

another  of  their  intention  ;    in  other  words,  Oner  and  to  a  valid 
Acceptance. 

2.  The  presence  of  certain  evidence,  required  by  law, 
of  the  intention  of  the  parties  to  affect  their  legal  relations. 
This  evidence  is  either  (a)  Form,  or  (6)  Consideration. 

If  (i)  and  (2)  are  satisfied  we  have  a  contract  which, 
primd  facie,  will  hold,  or  at  any  rate  we  have  the 
outward  appearance  of  a  contract  ;  and  yet  some  neces- 
sary elements  of  validity  may  be  wanting.  Such  are  : — 

3.  The  Capacity  of  the  parties  to  make  a  valid  contract. 

4.  The  Genuineness  of  the  consent  expressed  in  Offer 
and  Acceptance. 

5.  The  Legality  of  the  objects  which  the  contract  pro- 
poses to  effect. 

Where  all  these    elements   co-exist,  there  is  a  valid  Results  of 
Contract  :    where  one  is  absent  the  Contract  may  be  absence. 
unenforceable,  that  is,  valid  but  incapable  of  proof  :    or 
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voidable,  that  is,  capable  of  being  affirmed  or  rejected  at 
the  option  of  one  of  the  parties  :  or  the  transaction  may 
be  void,  that  is  destitute  of  legal  effect,  so  that  there  is 
no  contract  in  existence  at  all.  It  is,  no  doubt,  technically 
inaccurate  to  say  that  the  Contract  is  void,  when  we  mean 
that  there  is  no  Contract  at  all,  but  it  is  a  convenient  form 
of  expression. 

It  may  be  useful  to  the  student  at  this  point,  and  before 
considering  in  detail  the  various  elements  of  validity  in 
Contract,  to  take  note  of  some  rules  of  procedure,  and 
some  features  of  terminology  which  if  not  understood  and 
kept  in  view  may  cause  him  difficulty  and  confusion  of 
mind. 

Procedure      In  working  out  the  law  of  Contract  mainly  with  the  aid 

on^on-  8  °f  decided  cases  it  is  important  to  know  so  much  of  pro- 

tract.       cedure  as  will  inform  us  what  it  is  that  the  parties  are 

asking  or  resisting.     Under  the  same  conditions  of  fact 

a  suitor  may  succeed  if  he  asks  for  the  remedy  appropriate 

to  his  case,  or  fail  if  he  seeks  one  that  is  not  appropriate. 

Remedies.      A  plaintiff  in  an  action  on  a  contract  may  ask  for  one  of 

five  things  :  — 

Damages,  or  compensation  for  the  non-performance  of 

the  contract  : 

Specific  performance,  or  an  order  that  the  contract  shall 
be  carried  into  effect  by  the  defendant  according  to 
its  terms  : 
Injunction,  or  the  restraint  of  an  actual  or  contemplated 

breach  of  contract  : 

Cancellation,  or  the  setting  aside  of  the  contract  : 
Rectification,  or  the  alteration  of  the  terms  of  the  con- 
tract so  as  to  express  the  true  intention  of  the 
parties  1. 


*  A  plaintiff  may  also  ask  for  a  Declaration  from  the  Court  as  to  the  true 
Maritime  v.  terms  of  a  contract  or  his  rights  under  it.  This  can  scarcely  be  described  as 
9  Com.  Cas.  a  '  remedy,'  though  the  ascertainment  of  his  rights  with  the  assistance  of 
2891  the  Court  may  enable  him  the  more  effectively  to  enforce  his  remedy  there- 

after, if  the  need  should  arise. 
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The  first  of  these  is  the  remedy  formerly  obtainable  in 
the  Common  Law  Courts  ;  the  other  remedies  could  only 
be  obtained  in  the  Court  of  Chancery  as  administering 
Equity.  The  Chancery  Court  did  not  give  damages  1, 
but  directed  that  certain  things  should  be  done  or  for- 
borne, whereby  the  rights  of  the  parties  were  adjusted. 
The  Judicature  Acts  now  enable  the  High  Court  of  36&37vict. 
Justice,  the  Court  of  Appeal,  and  every  Judge  of  those 
Courts,  to  give  effect  indifferently  to  all  equitable,  as  well 
as  to  all  legal,  rights  and  remedies. 

Nevertheless  the  remedy  formerly  given  by  the  Common 
Law  Courts  only  is  not  only  different  in  kind  from  the 
remedies  formerly  given  in  the  Court  of  Chancery,  but  is 
administered  on  different  principles. 

If  A  has  made  a  valid  contract  with  B,  he  is  entitled  Legal 
as  of  right  to  damages  from  BUB  breaks  the  contract —  r 
the  measure  of  damages  is  a  topic  to  be  dealt  with  hereafter 
—but  it  does  not  follow  that  he  can  get  a  decree  for  the 
specific  performance  of  the  contract,  or  an  injunction  to 
restrain  B  from  doing  such  acts  as  would  amount  to  its 
violation.    An  equitable  remedy  can  never  be  claimed  as 
of  right. 

Equitable  remedies  are  limited  partly  by  their  nature,  Equitable 
partly  by  the  principles  under  which  they  have  always 
been  administered  in  Chancery. 

The  remedy  by  specific  performance  is  necessarily 
limited  in  application  to  cases  in  which  a  Court  can 
enforce  its  directions.  Engagements  for  personal  service 
illustrate  the  class  of  cases  in  which  it  would  be  neither 
possible  nor  desirable  for  a  Court  to  compel  parties  to 
a  performance  of  their  contract  ;  and  where  the  contract 
is  such  that  a  Court  will  not  grant  a  decree  for  specific 
performance  it  will  not,  as  a  rule,  grant  an  injunction 
restraining  from  breach. 

1  The  power  of  giving  damages,  conferred  on  the  Chancery  Courts  by  the 
Chancery  Amendment  Act,  1858,  was  rarely  used. 
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Limita-  The  principles  on  which  equitable  remedies  are  given 
thelattei.  impose  a  further  limit  to  their  application.  Their  history 
shows  that  they  were  special  interventions  of  the  king's 
grace,  where  the  Common  Law  Courts  were  unable  to  do 
complete  justice.  They  are  therefore  supplemental  and 
discretionary  ;  they  cannot  be  claimed  as  of  right.  The 
suitor  must  show  that  he  cannot  otherwise  obtain  a 
remedy  appropriate  to  his  case,  and  also  that  he  is 
a  worthy  recipient  of  the  favour  which  he  seeks. 

Hence  we  find  that  where  damages  afford  an  adequate 
remedy,  Courts  of  equity  will  not  intervene,  a  rule  which 
is  constantly  exemplified  in  cases  where  specific  perfor- 
mance is  asked  for,  and  the  suitor  is  told  that  damages 
will  give  him  all  the  compensation  which  he  needs.  And 
again  we  find  that  the  application  of  equitable  remedies  is 
affected  by  the  maxim,  '  he  who  seeks  equity  must  do 
equity.'  One  who  asks  to  have  his  contract  rectified  or 
cancelled,  on  the  ground  that  he  has  been  the  victim  of 
mistake,  fraud,  or  sharp  practice  (which  is  not  technically 
the  same  as  fraud),  must  show  that  his  dealings  through- 
out the  transaction  have  been  straightforward  in  every 
respect. 

This  rule  applies  to  all  equitable  remedies,  and  should 
not  be  forgotten  by  the  student.  He  will  do  well  to 
inform  himself,  at  the  outset  of  a  case,  of  the  remedies 
which  the  parties  seek  ;  for  a  party  to  a  suit  may  lose 
his  case,  not  because  he  has  no  claim  of  right,  but  because 
he  has  sought  the  wrong  remedy. 

Terinino-  There  are  certain  terms  to  which  the  attention  of  the 
student  must  be  called,  because  they  are  of  constant 
use  in  the  law  of  contract,  because  they  are  not  infre- 
quently used  with  insufficient  precision,  and  because 
they  signify  very  real  differences  in  the  rights  arising  out 
of  contract. 

The  terms  are  void,  voidable,  and  unenforceable. 

A  void  contract  is  one  which  is  destitute  of  legal  effect. 
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Strictly  speaking,  '  void  contract '  is  a  contradiction  in 
terms  ;  for  the  words  describe  a  state  of  things  in  which, 
despite  the  intention  of  the  parties,  no  contract  has  been 
made.  Yet  the  expression,  though  faulty,  is  a  com- 
pendious way  of  putting  a  case  in  which  there  has  been 
the  outward  semblance  without  the  reality  of  contract. 

A  voidable  contract  is  one  which  one  of  the  parties  may 
affirm  or  reject  at  his  option. 

An  unenforceable  contract  is  one  which  is  good  in 
substance,  though,  by  reason  of  some  technical  defect, 
one  or  both  of  the  parties  cannot  sue  upon  it.  Such  a 
contract  is  sometimes  called  an  agreement  of  imperfect 
obligation. 

A  void  contract  may  be  void  on  the  face  of  it,  or  proof  Contract 
may  be  required  to  show  that  it  is  void.  Where  offer 
and  acceptance  do  not  correspond  in  terms,  or  where  the 
object  of  agreement  is  the  commission  of  a  crime,  the 
transaction  is  plainly  void.  Where  a  contract  is  made 
under  certain  conditions  of  mistake  or  where  an  infant 
makes  a  promise  which  the  Legislature  has  declared,  in 
the  case  of  infancy,  to  be  void,  it  is  necessary  to  prove 
in  the  one  case  the  fact  of  mistake,  in  the  other  the  fact 
of  infancy.  In  default  of  such  proof,  such  a  transaction, 
good  upon  the  face  of  it,  and  not  shown  to  possess  any 
legal  flaw,  would  be  enforced  by  the  Courts. 

But  this  does  not  alter  the  nature  of  the  transaction,  as 
will  be  seen  when  we  compare  that  which  is  void,  and 
that  which  is  voidable. 

When  a  contract  is  shown  to  be  void  it  can  create  no 
legal  rights.  It  is  a  nullity.  But  a  voidable  contract  is  voidable 
a  contract  with  a  flaw  of  which  one  of  the  parties  may,  if 
he  please,  take  advantage.  If  he  chooses  to  affirm  the 
contract,  or  if  he  fails  to  use  his  right  of  avoidance  within 
a  reasonable  time  so  that  the  position  of  the  parties  becomes 
altered,  or  if  he  take  a  benefit  under  the  contract,  or  if 
third  parties  acquire  rights  under  it/,  he  will  be  bound  by  it. 
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An  illustration  will  show  the  essential  difference  between 
what  is  void  and  what  is  voidable. 

Limfcav'         (J)  ^  se^s  g00^8  *°  ^>  being  led  to  think  that  X  is  Y  : 
3App.c'a.    X  sells  the  goods  to  M.    The  transaction  between  A  and 

459- 

X  is  void,  and  M  acquires  no  right  to  the  goods. 

(2)  A  sells  goods  to  X,  being  led  by  the  fraud  of  X  to 
Babcockv.  think  that  the  market  is  falling.    Before  A  has  discovered 

Lawson, 

4Q.B.D.394.  fa&  frau(j  or  has  acted  on  the  discovery,  X  resells  the 
goods  to  M,  who  is  innocent  of  the  fraud  and  gives  value 
for  the  goods.  As  the  transaction  between  A  and  X  is 
voidable  and  not  void,  M  acquires  a  good  title  to  the 
goods,  and  A  is  left  to  his  remedy  against  X  by  the 
action  for  Deceit,  an  action  ex  delicto. 

In  the  first  of  these  cases  the  nullity  of  the  contract 
prevents  any  right  arising  under  it  at  all  when  the  mistake 
is  proved.  In  the  second  there  is  a  contract,  and  one 
capable  of  creating  rights,  and  the  person  defrauded  has 
a  right  to  affirm  or  avoid,  limited  as  above  described. 
Unen-  The  difference  between  what  is  voidable  and  what  is 

unenforceable  is  mainly  a  difference  between  substance 
and  procedure.    A  contract  may  be  good,  but  incapable 
of  proof  owing  to  want  of  written  form,  or  failure  to  affix 
a  revenue  stamp.    Writing  in  the  first  case,  a  stamp  in  the 
last,  may  satisfy  the  requirements  of  law  and  render  the  con- 
tract enforceable,  but  it  is  never  at  any  time  in  the  power 
of  either  party  to  avoid  the  transaction.     The  contract 
is  unimpeachable,  only  it  cannot  be  proved  in  Court. 
Confu-          This  much  will  suffice  to  guide  the  student  as  to  the 
termino-    meaning  °f  these  terms,  but  he  must  be  prepared  to  find 
logy-         their  distinction  obscured  by  laxity  in  the  uses  of  the 
word  '  void.' 

Not  only  is  the  term  '  void  contract '  in  itself  technically 

inaccurate,  but  a  contract  is  sometimes  said  to  be  void, 

not  because  it  was  destitute  of  legal  effect  from  its  com- 

5       mencement,  but  because  it  has  been  fully  performed,  and 

so  has  ceased  to  have  legal  operation.     It  would  be 
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more    proper    to    describe    such    a    contract    as    '  dis- 
charged.' 

There  may  also  be  cases  in  which  in  certain  circum- 
stances '  void '  must  be  practically  construed  as  '  voidable.' 
A  contract  or  a  statute  may  declare  that  in  a  specified 
event  a  transaction  shall  be  '  void  '  or  '  null  and  void '  ; 
but  a  party  whose  own  wrongful  act  or  default  has  brought 
about  the  avoidance  of  the  transaction  is  never  per- 
mitted to  allege  its  invalidity  and  so  take  advantage  of 
his  own  wrong.  The  operation  of  this  rule  in  effect  gives  Maims  v. 

Freeman, 

the  innocent  party  an  option  whether  he  will  or  will  not  4Bing.N.c. 
insist  on  the  provision  in  the  contract  or  statute  that  the 
transaction  shall  be  void  ;  and  it  is  therefore  for  practical  ^z.  ^ 
purposes  equally  true  to  say  that  the  transaction  is  void 
as  against  the  party  in  default  or  voidable  at  the  option 
of  the  othffr. 
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CHAPTER  III 
Offer  and  Acceptance 

A  CONTRACT  consists  in  an  actionable  promise  or  pro- 
mises. Every  such  promise  involves  two  parties,  a 
promisor  and  a  promisee,  and  an  expression  of  common 
intention  and  of  expectation  as  to  the  act  or  forbearance 
promised.  So  on  the  threshold  of  our  subject  we  must 
bring  the  parties  together,  and  must  ask,  How  is  this 
expectation  created  which  the  law  will  not  allow  to  be 
disappointed  ?  This  part  of  our  subject  may  be  set  forth 
briefly  in  the  rules  which  govern  Offer  and  Acceptance. 

§  1.  Every  contract  springs  from  the  Acceptance  of  an  Offer. 
Agree-  Every  expression  of  a  common  intention  arrived  at  by 

must  two  or  more  parties  is  ultimately  reducible  to  question 
""offer*6  an(*  answer.  In  speculative  matters  this  would  take 
and ac-  the  form,  '  Do  you  think  so  and  so  ?  '  'I  do.'  For  the 

ceptance. 

purpose  of  creating  obligations  it  may  be  represented  as, 
'  Will  you  do  so  and  so  ?  '  'I  will.'  If  A  and  X  agree 
that  A  shall  purchase  from  X  a  property  worth  £50,000, 
we  can  trace  the  process  to  a  moment  at  which  X  says  to 
A,  '  Will  you  give  me  £50,000  for  my  property  ?  '  and 
A  replies,  '  I  will.'  If  A  takes  a  sixpenny  book  from 
X's  book-stall,  or  puts  a  penny  into  X's  automatic  sweet 
machine,  the  transaction  is  reducible  to  the  same  elements. 
X  in  displaying  his  wares  says  in  act  though  not  in  word, 
'  Will  you  buy  my  goods  at  my  price  ?  '  And  A,  taking 
the  book  with  X's  cognizance,  or  inserting  his  penny  on 
X's  tacit  invitation,  says  in  act,  '  I  will.'  So  the  law  is 
comm.bk.a.  laid  down  by  Blackstone  :  '  If  I  take  up  wares  from  a 

c.  30. 

tradesman  without  any  agreement  of  price,  the  law  con- 
cludes that  I  contracted  to  pay  their  real  value.' 
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There  may  be  difficulty  in  the  uniform  application  of 
this  rule.  Sir  F.  Pollock  suggests  cases  to  which  it  may  Contracts, 

ed.  g.  p.  7. 

not  readily  apply  —  the  signature  of  a  prepared  agreement 
—  the  acceptance  by  two  parties  of  terms  suggested  by 
a  third.  But  in  effect  his  instances  are  reducible  to 
question  and  answer  in  an  elliptical  form.  If  A  and  X 
are  discussing  the  terms  of  a  bargain,  and  eventually  accept 
a  suggestion  made  by  M  ,  there  must  be  a  moment  when 
A,  or  X,  says  or  intimates  to  the  other,  '  I  will  accept  if 
you  will  V  It  is  unwise,  as  Sir  F.  Pollock  truly  says, 
to  push  analysis  too  far  :  but  on  the  other  hand  it  is 
a  pity  to  give  up  a  good  working  principle  because  its 
application  is  sometimes  difficult. 

As  a  promise  involves  something  to  be  done  or  forborne 
it  follows  that  to  make  a  contract,  or  voluntary  obligation, 
this  expression  of  a  common  intention  must  arise  from  an 
offer  made  by  one  party  to  another  who  accepts  the  offer 
made,  with  the  result  that  one  or  both  are  bound  by 
a  promise  or  obligatory  expression  of  intention. 

The  process  of  offer  and  acceptance  may  take  place  in 
any  one  of  four  ways. 

i.  In  the  offer  to  make  a  promise  or  to  accept  a  promise  HOW  offer 
made,  followed  in  either  case  by  simple  assent  :   this,  in 


English  law,  applies  only  in  the  case  of  contracts  under  seal  .  mus*  be 

T        i         jx  e  •  made. 

2.  in  the  oner  of  an  act  for  a  promise  ;    as  if  a  man 

offers  goods  or  services  which  when  accepted  bind  the 
acceptor  to  reward  him  for  them. 

3.  In  the  offer  of  a  promise  for  an  act  ;  as  when  a  man 
offers  a  reward  for  the  doing  of  a  certain  thing,  which  being 
done  he  is  bound  to  make  good  his  promise  to  the  doer. 

4.  In  the  offer  of  a  promise  for  a  promise  ;    in  which 
case,  when  the  offer  is  accepted  by  the  giving  of  the  pro- 
mise, the  contract  consists  in  outstanding  obligations  on 
both  sides. 

1  The  case  of  Clarke  v.  Dunraven  instanced  by  Sir  F.  Pollock  will  be  [1897] 
discussed  later  :  see  p.  54.     It  suggests  difficulties  of  a  different  character.    A-  c-  59- 

C  2 
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It  appears  then  that  offer  may  assume  three  forms,  the 
offer  to  make  a  promise,  the  offer  to  assent  to  a  promise, 
and  the  offer  of  an  act.  Acceptance  may  likewise  assume 
three  forms,  simple  assent,  the  giving  of  a  promise,  or  the 
doing  of  an  act. 

But  the  foregoing  modes  of  offer  and  acceptance  need 
explanation. 

Illustra-         i-  The  first  is,  in  English  law,  applicable  only  to  such 
tions.        contracts  as  are  made  under  seal ;    for  no  promise,  not 
under  seal,  is  binding  unless  the  promisor  obtains  some- 
thing from  the  promisee  in  return  for  his  promise.    This 
infra,        something,  which  may  be  an  act,  a  forbearance,  or  a 

pp.  f&etseq.  .  . 

promise,  is  called  Consideration. 

The  offer  may  take  the  form,  '  I  will  promise  you  £50  if 

you  will  accept  it,'  or  *  I  will  accept  £50  if  you  will  promise 

it  to  me.'    In  either  case  the  promise  must  be  made  under 

seal  if  it  is  to  bind  the  promisor. 

Townsonv.      In  the  first  case  assent  is  needed  to  turn  the  offer  of 

Tickell, 

JB.  &Aid.  a  promise  into  a  contract  :   for  a  man  cannot  be  forced 
37. 

to  accept  a  benefit. 

In  the  second  case  acceptance  takes  the  form  of  a  promise 
to  which  assent  has  been  secured  by  the  terms  of  the  offer. 

2.  Services  or  goods  are  offered  which  no  one  expects  to 
get  for  nothing.    A  man  cleans  my  windows,  blacks  my 
boots,  sends  goods  to  my  house,  unasked  ;    an  act  is 
offered  for  a  promise  ;   and  one  who  is  willing  to  accept 
these  services  or  goods  promises  by  his  acceptance  to  pay 
their  cost.     But  the  circumstances  must  be  such  as  to 
indicate  a  real  acceptance  of  the  offer  ;   for  I  cannot  be 

infra,  compelled  to  accept  services  against  my  will,  nor  to  pay 
for  the  blacking  of  boots  which  I  have  no  choice  but  to 
wear,  merely  because  an  enterprising  tradesman  insists 
on  blacking  them. 

3.  A  man  who  loses  his  dog  offers  by  advertisement 
a  reward  of  £5  to  any  one  who  will  bring  the  dog  safe 
home  ;    he  offers  a  promise  for  an  act  ;    and  when  X, 
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knowing  of  the  offer,  brings  the  dog  safe  home  the  act  is 
done  and  the  promise  becomes  binding. 

4.  A  offers  X  to  pay  him  a  certain  sum  on  a  future  day 
if  X  will  promise  to  perform  certain  services  for  him  before 
that  day.  When  X  makes  the  promise  asked  for  he  accepts 
the  promise  offered,  and  both  parties  are  bound,  the  one  to 
do  the  work,  the  other  to  allow  him  to  do  it  and  to  pay  for  it. 

It  will  be  observed  that  cases  (2)  and  (3)  differ  from  (4)  in  Difference 
an  important  respect.    In  (2)  and  (3)  the  contract  does  not  contracts 
come  into  existence  until  one  party  to  it  has  done  all  that  °"tg^nd 
he  can  be  required  to  do.    Ifc  is  performance  on  one  side  executory 
which  makes  obligatory  the  promise  of  the  other  ;    the  tions. 
outstanding  obligation  is  all  on  one  side.    In  (4)  each  party 
is  bound  to  some  act  or  forbearance  which,  at  the  time 
of  entering  into  the  contract,  is  future  :  there  is  an  out- 
standing obligation  on  each  side. 

In  case  (i)  the  promisee  alone  is  benefited  :  in  cases  (2) 
and  (3)  the  promisor  and  promisee  alike  take  benefit,  but 
the  promise  does  not  come  into  existence  until  the 
promisor  has  obtained  all  that  he  is  to  get  under  the  con- 
tract :  in  case  (4)  the  benefits  contemplated  by  the  parties 
are  expressed  in  their  mutual  promises.  We  may,  if  we 
please,  call  (i),  (2),  (3),  unilateral,  and  (4)  a  bilateral  contract. 

Where,  as  in  cases  (2)  and  (3),  it  is  the  doing  of  the  act 
which  concludes  the  contract,  then  the  act  so  done  is 
called  an  '  executed  1  (i.e.  present)  consideration  '  for  the 

1  The  words  '  executed '  and  '  executory  '  are  used  in  three  different 
senses  in  relation  to  Contract,  according  to  the  substantive  with  which  the 
adjective  is  joined. 

'Executed  consideration'  as  opposed  to  'executory'  means  present  as   Leake,ed.7. 
opposed  to  future,  an  act  as  opposed  to  a  promise.  £• 6>.     B 

'  Executed  contract '  means  a  contract  performed  wholly  on  one  side,   ;n  Foster  V. 

while  an  '  executory  contract '  is  one  which  is  either  wholly  unperformed  or   P2.wbFr'0 

.  ,      ,  "  6  E/xcn.  SSL 

in  which  there  remains  something  to  be  done  on  both  sides. 

'  Executed  contract  of  sale  '  means  a  bargain  and  sale  which  has  passed   Chalmers' 
the  property  in  the  thing  sold,  while  '  executory  contracts  of  sale '  are   Sale  of 
contracts  as  opposed  to  conveyances,  and  create  rights  in  personam  to    ed.  9.  p.  8.' 
a  fulfilment  of  their  terms  instead  of  rights  in  rem  to  an  enjoyment  of  the 
property  passed. 
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promise.  Where  a  promise  is  given  for  a  promise,  each 
forming  the  consideration  for  the  other,  such  a  considera- 
tion is  said  to  be  '  executory  '  or  future. 

§  2.  An  Offer  or  its  Acceptance  or  both  may  be  made  either 

by  words  or  by  conduct. 

The  description  which  has  been  given,  of  the  possible 
forms  of  offer  and  acceptance  shows  that  conduct  may  take 
the  place  of  written  or  spoken  words,  in  offer,  in  acceptance, 
or  in  both.  A  contract  so  made  is  sometimes  called  a 
tacit  contract ;  the  intention  of  the  parties  is  a  matter 
of  inference  from  their  conduct,  and  the  inference  is  more 
or  less  easily  drawn  according  to  the  circumstances  of  the 
case. 

Offer  and       If  A  allows  X  to  work  for  him  under  such  circumstances 

ancePby     *na*  no  reasonable  man  would  suppose  that  X  meant  to 

conduct.    (jo  the  work  for  nothing,  A  will  be  liable  to  pay  for  it. 

Williams,     The  doing  of  the  work  is  the  offer,  the  permission  to  do 

it,  or  the  acquiescence  in  its  being  done  constitutes  the 

acceptance. 

A  common  illustration  is  afforded  by  the  sending  of 

goods,  and  their  use  or  consumption  by  the  person  to 

whom  they  are  sent.    The  sending  is  the  offer,  the  use  or 

Hartv.       consumption  is  the  acceptance,  importing  a  promise  to 

Mills,  15 

M.  &  w.  87.  pay  the  price. 

A  ordered  of  X  a  publication  which  was  to  be  completed 
in  twenty-four  monthly  numbers.  He  received  eight  and 
then  refused  to  receive  more.  No  action  could  be  brought 
upon  the  original  contract  because  it  was  a  contract  not 
to  be  performed  within  the  year,  and  there  was  no 

infra,        memorandum  in  writing  which  (as  will  be  seen  later) 

PP*  79  &t  sco* 

is  required  in  such  cases  to  satisfy  the  Statute  of  Frauds  ; 

but  it  was  held  that,  although  A  could  not  be  sued  on  his 
Mavor  v.  promise  to  take  twenty-four  numbers,  there  was  an  offer 
3Bing. 289.  an(j  acceptance  of  each  of  the  eight  numbers  received,. 

and  a  promise  to  pay  for  them  thereby  created. 
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The  offer  may  be  made  in  words  or  writing  and  ac-  Accept- 


bv 

cepted  by  conduct.    If  A  ask  X  to  work  for  him  for  hire,  conduct. 
or  to  do  work  for  which  payment  would  obviously  be 
expected,  X  may  accept  by  doing  the  work.  ^ 

But  we  must  note  that,  in  order  to  make  a  contract, 
there  must  be  a  definite  request  for  the  work  to  be  done, 
and  not  a  mere  inquiry  as  to  whether,  or  no,  X  would  be 
willing  to  do  the  work. 

And  further,  if  A  has  prescribed  a  method  of  acceptance,  Mciver  v. 
or  if  the  character  of  the  contract  makes  it  reasonable  that  IM.&S.SS? 
acceptance  should  be  signified  by  words  or  writing,  then 
conduct  alone  will  not  suffice. 

The  ordinary  case  of  an  offer  of  reward  for  services  or 
for  information  has  been  already  referred  to.  A  less 
familiar  illustration  is  afforded  by  offers  to  grant  property 
by  deed  or  to  dispose  of  it  by  will  in  favour  of  a  man  or 
woman  in  consideration  of  his  or  her  marriage.  Such  an  Hammers- 

leyv.deBiel, 

offer   would   become   binding   on   the   marriage   of   the 
person  to  whom  the  offer  was  made,  whether  it  was 
made  by  a  third  party,  or  was  a  part  of  the  terms  on  which  4 
two  persons  agree  to  marry. 

Sometimes  the  inference  from  conduct  is  not  so  clear, 
but  the  conduct  of  the  parties  may  be  inexplicable  on  any 
other  ground  than  that  they  intended  to  contract.  In 
the  case  of  Crears  v.  Hunter,  X's  father  was  indebted  to  19  Q.  B.  u. 

345- 

A,  and  X  gave  to  A  a  promissory  note  for  the  amount 
due  with  interest  payable  half-yearly  at  five  per  cent. 
A  thereupon  forbore  to  sue  the  father  for  his  debt.  The 
father  died,  and  A  sued  X  on  the  note.  Was  there 
evidence  to  connect  the  making  of  the  note  with  the 
forbearance  to  sue  ?  In  other  words,  did  X  offer  the  note 
in  consideration  of  a  forbearance  to  sue  ? 

'  It  was  argued,'  said  Lord  Esher,  M.  R.,  '  that  the  request  to  forbear 
must  be  express.  But  it  seems  to  me  that  whether  the  request  is 
express  or  is  to  be  inferred  from  circumstances  is  a  mere  question  of 
evidence.  If  a  request  is  to  be  implied  from  circumstances  it  is  the 
same  as  though  there  was  an  express  request.' 


24  FORMATION  OF  CONTRACT  Part  II 

The  Court  of  Appeal  held  that  the  jury  were  entitled 
to  infer  a  contract  in  which  X  made  himself  responsible 
for  the  debt  if  A  would  give  time  to  the  debtor. 

§  3.  An  offer  is  made  when,  and  not  until,  it  is  communicated 
to  the  offeree. 

Offer  This  rule  is  not  the  truism  that  it  appears. 

communi-      (a)  %.  offers  a  promise  for  an  act.    A  does  the  act  in 

cated.  ignorance  of  the  offer.  Can  he  claim  performance  of  the 
promise  when  he  becomes  aware  of  its  existence  ? 

4B.&A.62I.  The  only  English  authority  on  this  point  is  Williams  v. 
Carwardine,  where  a  reward  was  offered  for  such  informa- 
tion as  might  lead  to  the  discovery  of  a  murder,  and  the 
plaintiff  gave  information  '  believing  she  had  not  long 

Fortuitous  to  live,  and  to  ease  her  conscience.'     Afterwards  she 

ance  in-     recovered,  and  sued  for  the  reward.    It  was  held  that  she 

ia '    was  entitled  to  it.    Her  claim  was  not  contested  on  the 

ground  that  she  was  ignorant  of  the  offer,  but  because 

the  reward  offered  was  not  the  motive  of  her  act.    The 

report  is  silent  as  to  her  knowledge  of  the  offer,  but  in 

[1892] 2  Q.B.  a  reference  to  this  case  Hawkins,  J.  (in  a  note  to  his 

489,  n.  2. 

judgment  in  Carlill  v.  Carbolic  Smoke  Ball  Co.),  said  that 
he  assumed  that '  the  offer  had  been  brought  to  the  know- 
ledge of  the  plaintiff  before  the  information  was  given.' 
38N.Y.248-  An  American  case — Fitch  v.  SnedaJcer — is  directly  in 
point.  It  is  there  laid  down  that  a  reward  cannot  be 
claimed  by  one  who  did  not  know  that  it  had  been  offered. 
The  decision  seems  undoubtedly  correct  in  principle. 
One  who  does  an  act  for  which  a  reward  has  been  offered, 
in  ignorance  of  the  offer  cannot  say  either  that  there 
was  a  consensus  of  wills  between  him  and  the  offeror,  or 
that  his  conduct  was  affected  by  the  promise  offered. 
On  no  view  of  contract  could  he  set  up  a  right  of  action  1. 

1  The  authority  of  the  State  Courts  on  this  point  is  not  uniform.     See 
Ruling  Cases,  vol.  vi.  p.  138,  American  notes,  and  cases  there  cited. 
4L.T.594.      Gibbons  v.  Proctor  is  the  only  English  case  which  runs  counter  to  the 
proposition  above  laid  down,  but  it  seems  clear,  as  Sir  F.  Pollock  says 
(ed.  9.  p.  23),  that  it  cannot  be  law  as  reported. 
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(b)  A  does  work  for  X  without  the  request  or  know- 
ledge of  X.     Can  he  sue  for  the  value  of  his  work  ? 

A  man  cannot  be  forced  to  accept  and  pay  for  that 
which   he    has    had    no    opportunity   of    rejecting.     In 
such   circumstances   acquiescence   cannot   be   presumed 
from  silence.     Where  the  offer  is  not  communicated  to  SUence 
the  party  to  whom  it  is  intended  to  be  made,  there  is  no  give  con. 
opportunity  of  rejection  ;   hence  there  is  no  presumption  senfc« 
of  acquiescence. 

Taylor  was  engaged  to  command  Laird's   ship  ;     he 
threw  up  his  command  in  the  course  of  the  expedition, 
but  helped  to  work  the  vessel  home,  and  then  claimed 
reward  for  services  thus  rendered.    It  was  held  that  he  where 
could  not  recover.     Evidence  '  of  a  recognition  or  accept-  communi- 
ance  of  services  may  be  sufficient  to  show  an  implied  cated> 
contract  to  pay  for  them,  if  at  the  time  the  defendant  had 
power  to  refuse  or  accept  the  services'     Here  the  defendant 
never  had  the  option  of  accepting  or  refusing  the  services 
while  they  were  being  rendered  ;  and  he  repudiated  them  Taylor  v. 

Laird,  25 

when  he  became  aware  of  them.     The  plaintiff's  offer,  L-J- Ex-  ~- 
being   uncommunicated,    did   not   admit    of   acceptance 
and  could  give  him  no  rights  against  the  party  to  whom 
it  was  addressed. 

(c)  Where  an  offer  consists  of  various  terms,  some  of  Offer  with 
which  do  not  appear  on  the  face  of   it,  to  what  extent  terms. 

is  an   acceptor   bound   by   terms  of   which  he  was  not 
aware  ? 

Railway  companies,  for  instance,  make  continuous  offers 
to  carry  or  to  take  care  of  goods  on  certain  conditions. 
The  traveller  who  takes  a  ticket  for  a  journey,  or  for 
luggage  left  at  a  cloak-room,  accepts  an  offer  containing 
many  terms.  A  very  prudent  man  with  abundance  of 
leisure  would  perhaps  inquire  into  the  terms  before  taking 
a  ticket.  Of  the  mass  of  mankind  some  know  that  there 
are  conditions  and  assume  that  they  are  fair,  while  the 
rest  do  not  think  about  the  matter.  The  general 
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General  rule,1  settled  after  the  question  had  presented  itself  to  the 
Court  in  many  forms,  is  that  if  a  man  accepts  a  docu- 
ment which  purports  to  contain  the  terms  of  an  offer,  all 
the  terms  have  been  communicated  to  him,  though  he 
may  not  choose  to  inform  himself  of  their  tenor  or  even 

Kxcep-      of  their  existence.     The  exceptions  to  this  rule,  apart 

tions. 

from  such  a  wilful  mis-statement  of  conditions  as  would 

amount  to  fraud,  fall  under  two  heads. 

Ofier  The  offer  may  contain  on  its  face  the  terms  of  a  complete 

complete,  contract,  and  then  the  acceptor  will  not  be  bound  by  any 

other  terms  intended  to  be  included  in  it. 
L.u.aH.  L.     Such  a  case  was  Henderson  v.  Stevenson.     The  plaintiff 

Sc.App.47<j. 

purchased  of  the  defendant  Company  a  ticket  by  steamer 
from  Dublin  to  Whitehaven.  On  the  face  of  the  ticket 
were  these  words  only,  '  Dublin  to  Whitehaven  '  ;  on  the 
back  was^an  intimation  that  the  Company  incurred  no 
liability  for  loss,  injury,  or  delay  to  the  passenger  or  his 
luggage.  The  vessel  was  wrecked  by  the  fault  of  the 
Company's  servants  and  the  plaintiff's  luggage  lost. 
The  House  of  Lords  decided  that  the  Company  was 
liable  to  make  good  the  loss,  since  the  plaintiff  could 
not  be  held  to  have  assented  to  a  term  '  which  he  has 
not  seen,  of  which  he  knows  nothing,  and  which  is  not  in 
any  way  ostensibly  connected  with  that  which  is  printed 
or  written  upon  the  face  of  the  contract  presented  to 
him.' 

Notice  Or  again,  the  plaintiff  may  assert  that  he   was  not 

inBuffi?8     Properly  made  cognizant  of  the  other  terms  alleged  to 
cient.        form  part  of  the  contract,  and  therefore  cannot  be  taken 

to  have  assented  to  them. 

ac.  RD.        Parker  v.  South  Eastern  Railway  Company  was  a  case 
of  deposit  of  luggage  in  a  cloak-room  on  terms  contained 

1  The  conditions  under  which  the  liability  of  a  Railway  Company 
in  respect  of  the  carriage  of  goods  can  be  limited,  under  the  Rail- 
way and  Canal  Traffic  Act,  1854,  are  a  matter  too  special  to  be  discussed 
here. 
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in  a  ticket.  The  conditions  limiting  the  liability  of  the 
Company  were  printed  on  the  back  of  the  ticket  and  were 
indicated  by  the  words  '  See  back  '  on  the  face  of  the 
ticket.  The  plaintiff,  while  he  admitted  a  knowledge  that 
there  was  writing  on  the  ticket,  denied  all  knowledge 
that  the  writing  contained  conditions.  The  Court  of 
Appeal  held  that  he  was  bound  by  the  conditions  if  a  jury 
was  of  opinion  that  the  ticket  amounted  to  a  reasonable 
notice  of  their  existence. 

RicJmrdson  v.  Rowntree  illustrates  the  provinces  of  f'^l  A.  c. 
Court  and  jury  in  these  matters.  A  passenger  sued  for 
injuries  sustained  by  the  negligence  of  a  steamship 
company  ;  the  company  had  limited  its  liability  by 
a  clause  on  the  ticket  which  was  printed  in  small  type 
and  further  obscured  by  words  stamped  across  it  in  red 
ink.  Three  questions,  following  those  in  Parker's  case, 
were  left  to  the  jury  :  (i)  did  the  plaintiff  know  that  there 
|  was  writing  or  printing  on  the  ticket  ?  (2)  did  she  know 
that  the  wilting  or  printing  on  the  ticket  contained 
conditions  relating  to  the  terms  of  the  contract  of  car- 
riage ?  (3)  did  the  defendants  do  what  was  reasonably 
sufficient  to  give  the  plaintiff  notice  of  the  conditions  ? 
The  first  question  was  answered  in  the  affirmative,  the 
other  two  in  the  negative  ;  and  the  House  of  Lords, 
being  of  opinion  that  the  correct  questions  had  been  put 
and  that  there  was  evidence  on  which  the  jury  could 
properly  find  as  they  did,  held  that  judgment  was 
rightly  entered  for  the  plaintiff. 

There  is  one  exception  to  the  inoperative  character  of  Excep- 
an  uncommunicated  offer  :    this  is  the  case  of  an  offer  nature  of 


under  seal.     Yet  the  party  making  such  an  offer  cannot 

be  said  to  be  bound  by  contract,  for  this  can  arise  only 

where  an  offer  is  accepted.     He  would  seem  to  have 

made  an  offer  which  he  cannot  withdraw  :    and  so  the  /«/>-«,  P  41. 

matter  is  best  dealt  with  under  the  head  of  the  revocation 

of  offers. 


28  FORMATION  OF  CONTRACT  Part  II 

§  4.  Acceptance  must  be  communicated  by  words  or  conduct. 

Acceptance  means  communicated  acceptance.  What 
amounts  to  communication,  and  how  far  it  is  necessary 
that  communication  should  reach  the  offerer,  are  matters 
to  be  dealt  with  presently.  It  is  enough  to  say  here 
that  acceptance  must  be  something  more  than  a  mere 
mental  assent. 

In  an  old  case  it  was  argued  that  where  the  produce 
of  a  field  was  offered  to  a  man  at  a  certain  price  if  he  was 
pleased  with  it  on  inspection,  the  property  passed  when 
he  had  seen  and  approved  of  the  subject  of  the  sale.  But 
Brian,  C.  J.,  said  :  — 

Year  Book,  '  It  seems  to  me  the  plea  is  not  good  without  showing  that  he  had 
'  certified  the  other  of  his  pleasure  ;  for  it  is  trite  learning  that  the 
thought  of  man  is  not  triable,  for  the  devil  himself  knows  not  the 
thought  of  man  ;  but  if  you  had  agreed  that  if  the  bargain  pleased 
then  you  should  have  signified  it  to  such  an  one,  then  I  grant  you 
need  not  have  done  more,  for  it  is  matter  of  fact.' 

2  APp.  ca.  This  dictum  was  quoted  with  approval  by  Lord  Black- 
692. 

burn  in  the  House  of  Lords  in  support  of  the  rule  that 

a  contract  is  formed  when  the  acceptor  has  done  some- 

thing to  signify  his  intention  to  accept,  not  when  he  has 

made  up  his  mind  to  do  to. 

Mental  Two  cases  show  that  mental  or  uncommunicated  con- 
ance^ii-  sen*  ^oes  no*  amount  to  acceptance  ;  and  this  is  so  even 
effectual,  where  the  offerer  has  said  that  such  a  mode  of  acceptance 

will  suffice. 


v.      Felthouse  offered  by  letter  to  buv  his  nephew's  horse 

Bindley,  1  1  »  » 

C^B.,  N.  s.  for  £^0  155.  }  adding,  '  If  I  hear  no  more  about  him  I  shall 
consider  the  horse  is  mine  at  £30  155.'  No  answer  was 
returned  to  this  letter,  but  the  nephew  told  Bindley,  an 
auctioneer,  to  keep  the  horse  out  of  a  sale  of  his  farm 
stock,  as  it  was  sold  to  his  uncle  Felthouse.  Bindley 
sold  the  horse  by  mistake,  and  Felthouse  sued  him  for 
wrongful  dealing  with  his  property.  The  Court  held 
that  as  the  nephew  had  never  signified  to  Felthouse  his 
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acceptance  of  the  offer,  there  was  no  contract  of  sale,  and 
that  the  horse  did  not  belong  to  Felthouse  at  the  time 
of  the  auctioneer's  dealings  with  it  1. 

In  Powell  v.  Lee  the  plaintiff  was  a  candidate  for  the  99L-T.a8^. 
head-mastership  of  a  school,  and  the  board  of  managers, 
with  whom  the  appointment  lay,  passed  a  resolution 
selecting  him  for  the  post.  One  of  the  managers,  acting 
in  his  individual  capacity,  informed  the  plaintiff  of  what 
had  occurred,  but  he  received  no  other  intimation. 
Subsequently,  the  resolution  was  rescinded  and  the  Court 
held  that  in  the  absence  of  an  authorized  communication 
from  the  whole  body  of  managers  there  was  no  completed 
contract. 

§  5.  Acceptance  is  communicated  ivhen  it  is  made  in  a  manner 
prescribed  or  indicated  by  the  offeror. 

Contract  is  formed  by  the  acceptance  of  an  offer.     When  Effect  of 
the  offer  is  accepted  it  becomes  a  promise  :    till  it  is  f^^" 
accepted  neither  party  is  bound,  and  the  offer  may  be 
revoked  by  due  notice  of  revocation  to  the  party  to  whom 
it  was  made.     Acceptance  is  necessarily  irrevocable,  for 
it  is  acceptance  that  binds  the  parties. 

An  offer  is  accepted  when  the  acceptance  is  communi-  Communi- 
cated, and  we  have  seen  that  this  means  more  than  a  tacit  ^ccept^ 
formation  of  intention.     There  must  be  some  overt  act  ance> 
or  speech  to  give  evidence  of  that  intention.     But  there  differs 
is  this  marked  difference  between  communication  of  Offer 


and  communication  of  Acceptance,  that  whereas  an  offer  tion  of 
is  not  held  to  be  communicated  until  it  is  brought  to 
the  knowledge  of  the  offeree,  acceptance  may  in  certain 
circumstances  be  held  to  be  communicated  though  it  has 
not  come  to  the  knowledge  of  the  offeror  :  and  a  contract 
is  thereby  made. 

1  A  curious  case  in  which  the  Legislature  has  expressly  provided  for  the 
creation  of  contractual  relations  without  communication  of  acceptance, 
is  to  be  found  in  s.  14  (3)  of  the  National  Insurance  Act,  1918. 
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Requisites  In  such  cases  two  things  are  necessary.  There  must 
nication,  be  ai1  express  or  implied  intimation  from  the  offeror  that 
a  particular  mode  of  acceptance  will  suffice.  And  some 
overt  act  must  be  done  or  words  spoken  by  the  offeree 
which  are  evidence  of  an  intention  to  accept,  and  which 
conform  to  the  mode  of  acceptance  indicated  by  the 
offeror. 

The  law  on  this  subject  was  thus  stated  by  Bowen,  L.  J., 
infra,  p.  57.  in  the  Carbolic  Smoke  Ball  case  : — 

[1893]  i  Q.B.  '  One  cannot  doubt  that,  as  an  ordinary  rule  of  law,  an  acceptance 
of  an  offer  made  ought  to  be  notified  to  the  person  who  made  the 
offer,  in  order  that  the  two  minds  may  come  together.  Unless  this 
is  so,  the  two  minds  may  be  apart,  and  there  is  not  that  consensus 
which  is  necessary  according  to  the  rules  of  English  law — I  say 
nothing  about  the  laws  of  other  countries — to  make  a  contract.  But 
there  is  this  clear  gloss  to  be  made  upon  that  doctrine,  that  as  notifica- 
tion of  acceptance  is  required  for  the  benefit  of  the  person  who  makes 
the  offer,  the  person  who  makes  the  offer  may  dispense  with  notice 
to  himself  if  he  thinks  it  desirable  to  do  so :  and  I  suppose  there  can 
be  no  doubt  that  where  a  person  in  an  offer  made  by  him  to  another 
person  expressly  or  impliedly  intimates  a  particular  mode  of  acceptance 
as  sufficient  to  make  the  bargain  binding,  it  is  only  necessary  for  the 
other  person  to  whom  such  offer  is  made  to  follow  the  indicated  mode 
of  acceptance ;  and  if  the  person  making  the  offer  expressly  or  im- 
pliedly intimates  in  his  offer  that  it  will  be  sufficient  to  act  on  the 
proposal  without  communicating  acceptance  of  it  to  himself,  per- 
formance of  the  condition  is  a  sufficient  acceptance,  without  noti- 
fication.' 

From  this  statement  of  the  law  we  may  draw  the 
following  conclusions. 

depend         The  offerer  may  indicate  a  mode  in  which  acceptance 

""offer!8    should  be  communicated,  and  he  will  then  be  bound  by 

a  communication  so  made,  whether  it  reaches  him  or 

not :    or  the  offeror  may  invite  performance   without 

communication  of  acceptance,  and  it  will  then  be  sufficient 

for  the  purpose  of  binding  him  that  the  offeree  should 

'  act  on  the  proposal.' 

In  either  case  we  start  with  the  general  principle  that 
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acceptance  muse  be  communicated  to  the  offerer,  and  we 
must  then  look  to  the  terms  and  the  nature  of  the  offer, 
and  ascertain  whether  the  offerer  has  committed  himself 
to  a  particular  mode  of  acceptance,  or  has  invited 
the  offeree  to  act  on  the  proposal  and  accept  by 
performance. 

We  will  take  the  latter  class  of  cases  first.    It  is  some-  Offer  of 
times  impossible  for  the  offeree  to  express  his  acceptance  for  actj 
otherwise  than  by  performance  of  his  part  of  the  contract. 
This  is  specially  true  of  what  are  called  general  offers, 

offers  made  to  unascertained  persons,  wherein  perform-  to  unas- 
certained 
ance  is  expressly  or  impliedly  indicated  as  a  mode  of  persons, 

acceptance.  An  offer  of  reward  for  the  supply  of  informa- 
tion or  for  the  recovery  of  a  lost  article  does  not  contem- 
plate an  intimation  from  every  person  who  sees  the  offer 
that  he  intends  to  search  for  the  information  or  for  the 
article  :  he  may  have  already  found  or  become  possessed 
of  the  thing  required,  and  can  do  no  more  than  send  it 
on  to  the  offerer. 

But   when  a  specified    individual    receives    an    offer  toanindi- 
capable  of  acceptance  by  performance  we  need  to  consider 
more  carefully  the  nature  and  terms  of  the  offer,  and 
whether  they  entitle  the  offeree  to  dispense  with  notice 
of  acceptance. 

If  A  tells  X  by  letter  that  he  will  receive  and  pay  for  Harvey  v. 

Johnston, 

certain  goods  if  X  will  send  them  to  him,  such  an  offer  p^-at 
may  be  accepted  by  sending  the  goods.    But  if  A  tells  X 
that  he  is  prepared  to  guarantee  advances^  made_  by  X  to 
M,  notice  of  acceptance  is  required.     In  such  a  case  Mciverv. 

Richardson, 

where  X  without  notice  to  A  advanced  money  to  M  and  IM.&  5.557. 
afterwards  charged  A  upon   M's   default,  it   was   held 
that  X  should  have  notified  his  acceptance  to  A,  and 
that  for  want  of  such  notification  no  contract  had  been 
made. 

When  we  pass  from  offers  of  a  promise  for  an  act  to 
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Offer  of     offers  of  a  promise  for  a  promise,  that  is,  from  offers 
fo^pro?     capable  of  being  accepted  by  performance  to  offers  which 
mise.        require  for  their  acceptance  an  expression  of  intention 
to  accept,  we  need  no  longer  consider  whether  the  offerer 
asks  for  any  notification  at  all,  but  must  ask  how  far  he 
has  bound  himself  as  to  the  mode  in  which  the  acceptance 
should  be  communicated.    If  he  requires,  or  suggests,  a 
mode  of  acceptance  which  proves,  as  a  means  of  com- 
munication, to  be  nugatory  or  insufficient,  he  does  so 
at  his  own  risk. 

Offer  de-  We  obtain  a  good  illustration  of  this  rule  in  the  case 
mode  of  of  contracts  made  by  post.  We  may  assume  that  an 
ancePt  °^er  ma(^e  by  Pos*  invites  an  answer  by  post  unless  the 
intention  should  be  otherwise  definitely  expressed.  '  The 
Household  post  office  is  the  ordinary  mode  of  communication,  and 

Fire  Ins.  Co.  r  » 

ExGDnli6   every  person  who  gives  any  one  the  right  to  communicate 
233-  with  him,  gives  the  right  to  communicate  in  an  ordinary 

manner.' 

Accept-         The  first  thing  to  bear  in  mind  is  that  an  offer  made  to 

offer  by     one  wn°  is  not  in  immediate  communication  with  the 

post.         offerer  remains  open  and  available  for  acceptance  until 

the  lapse  of  such  a  time  as  is  prescribed  by  the  offeror, 

or  is  reasonable  as  regards  the  nature  of  the  transaction. 

During  this  time  the  offer  is  a  continuing  offer  and  may 

be  turned  into  a  contract  by  acceptance.    This  is  clearly 

i  B.  &  AW.  laid  down  in  Adams  v.  Lindsell.    Lindsell  offered  to  sell 

681. 

wool  to  Adams  by  letter  dated  2nd  Sept.  1817,  '  receiving 
your  answer  in  course  of  post.'  An  answer  might  have 
been  received  on  the  5th  if  the  letter  had  been  properly 
directed  ;  but  it  was  misdirected  and  did  not  reach 
Adams  till  the  5th,  and  his  acceptance,  posted  on  the 
same  day,  was  not  received  by  Lindsell  till  the  gth.  On 
the  8th,  that  is,  before  the  acceptance  had  arrived, 
Lindsell  sold  the  wool  to  others.  Adams  sued  for  a 
breach  of  the  contract  made  by  the  letters  of  offer  and 
acceptance,  and  it  was  argued  on  behalf  of  Lindsell  that 
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there  was  no  contract  between  the  parties  till  the  letter 
of  acceptance  was  actually  received.  But  the  Court 

said  : — 

'  If  that  were  so,  no  contract  could  ever  be  completed  by  the  post. 
For  if  the  defendants  were  not  bound  by  their  offer  when  accepted 
by  the  plaintiffs  until  the  answer  was  received,  then  the  plaintiffs 
ought  not  to  be  bound  till  after  they  had  received  the  notification 
that  the  defendants  had  received  their  answer  and  assented  to  it. 
And  so  it  might  go  on  ad  infinitum.  The  defendants  must  be  con- 
sidered in  law  as  making,  during  every  instant  of  the  time  their  letter 
was  travelling,  the  same  identical  offer  to  the  plaintiffs ;  and  then 
the  contract  is  concluded  by  the  acceptance  of  it  by  the  latter.' 

Adams  v.  Lindsell  establishes  two  points,  first  that  the 
offer  remains  open  for  acceptance  during  a  time  prescribed 
by  the  offerer  or  reasonable  under  the  circumstances  ; 
and  secondly,  that  an  acceptance  in  the  mode  indicated 
by  the  offerer  concludes  the  contract. 

The  Courts  showed  some  hesitation  in  applying  this  Effect  of 
rule  to  cases  where  the  letter  of  acceptance   has   been  ceptance. 
lost  or  delayed  in  transmission,  and  though  the  law  is 
now  settled  in  accordance  with  the  principle  set  forth  at 
the  head  of  this  section,  it  is  worth  noting  the  stages  by 
which  the  result  has  been  reached. 

Dunlop  v.  Higgins  was  a  case  in  which  a  letter  of  i  H.  L.  c. 

301* 

acceptance  was  delayed  in  the  post,  and  the  offeror 
repudiated  the  contract  when  the  acceptance  arrived. 
Lord  Cottenham,  delivering  the  judgment  of  the  House 
of  Lords,  laid  down  a  general  rule  : — 

'  If  the  party  accepting  the  offer  puts  his  letter  into  the  post  on  the 
correct  day,  has  he  not  done  everything  that  he  was  bound  to  do  ? 
How  can  he  be  responsible  for  that  over  which  he  has  no  control  ?  ' 

This  language  covers  the  case  of  a  letter  lost  in  the 
post,  and  this  was  what  happened  in  Colsoris  case,  but  L.  R.  6  EX 
the  Barons  of  the  Exchequer  were  not  prepared  to  follow 
to  its  results  the  reasoning  of  the  Lords  in  the  previous 

se.  Colson  applied  for  an  allotment  of  shares  ;  an  allot-; 
ment  letter  was  posted  and  never  reached  him  :  later 

260S  r» 
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a  duplicate  letter  was  sent  to  him  which  he  refused  to 
treat  as  an  acceptance,  and  the  Court  of  Exchequer  held 
that  he  was  not  bound,  considering  that  in  Dunlop  v. 
Higgins  the  letter  was  not  lost  and  that  the  case  before 
them  was  not  governed  by  any  authority. 

L.  R.  7  ch.  Harris'  case  was  one  in  which  a  letter  of  acceptance  was 
posted  a  few  hours  earlier  than  a  letter  containing  a 
revocation  of  the  offer.  It  was  held  that  the  contract 
was  completed,  beyond  possibility  of  revocation,  when 
the  letter  of  acceptance  was  posted.  But  James  and 
Hellish,  L.JJ.,  were  careful  to  reserve  their  opinion  as 
to  the  case  of  a  lost  letter  of  acceptance. 

4  EX  D  216.  The  matter  came  to  a  final  decision  in  Household 
Fire  Insurance  Co.  v.  Grant.  An  offer  was  made  to  take 
shares  in  circumstances  indicating  that  the  answer  was 
to  come  by  post  :  it  was  accepted  by  letter,  the  letter 
never  reached  the  offerer,  but  the  Court  of  Appeal  held 
that  he  was  nevertheless  liable  as  a  shareholder  : 

'  As  soon  as  the  letter  of  acceptance  is  delivered  to  the  post  office 
the  contract  is  made  as  complete  and  final  and  absolutely  binding 
as  if  the  acceptor  had  put  his  letter  into  the  hands  of  a  messenger 
sent  by  the  offerer  himself  as  his  agent  to  deliver  the  offer  and  receive 
the  acceptance.' 

These  last  words  are  one  way  of  stating  the  reason  for 
throwing  on  the  offerer  rather  than  the  acceptor  the  risk 
of  an  acceptance  going  wrong.  The  offeror  may  indicate 
or  require  a  mode  in  which  acceptance  should  be  signified, 
and  the  post  office  may  be  regarded  as  his  agent  to  receive 
the  acceptance,  or  it  may  be  regarded  as  the  ordinary 
channel  of  communication.  This  is  the  view  expressed 

[1892]  2  ch.  in  the  later  case  of  Henthorn  v.  Fraser.    A  written  offer, 
27, 33. 

delivered  by  hand,  was  accepted  by  post ;  it  was  held  that 
the  contract  was  concluded  from  the  moment  of  such 
acceptance,  and  Lord  Herschell  said  : — 

'  I  should  prefer  to  state  the  rule  thus :  where  the  circumstances 
are  such  that,  according  to  the  ordinary  usages  of  mankind,  the  post 
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might  be  used  as  a  means  of  communicating  the  acceptance  of  an 
offer,  the  acceptance  is  complete  as  soon  as  it  is  posted.' 

But  the  cases  of  contracts  made  by  post  are  merely  an 
illustration  of  the  general  rule  that  the  offeror  takes  the 
risk   as   to   the   effectiveness   of   communication   if   the 
acceptance  is  made  in  a  manner  indicated  by  the  offerer  Offerer 
as  sufficient.    It  would  be  hard  on  the  acceptor  if,  having  j^nes 
done  all  that  was  required  of  him,  he  lost  the  benefit  of  mode  of 

accep- 

a  contract  because  the  offerer  had  chosen  an  ineffectual  tance.and 

,       f  ..  takes  the 

mode  of  communication.  risk. 

Suppose  that  -X"  sends  an  offer  to  A  by  messenger  across 
a  lake  with  a  request  that  A  if  he  accepts  will  at  a  certain 
hour  fire  a  gun  or  light  a  fire.  Why  should  A  suffer  if 
a  storm  render  the  gun  inaudible,  or  a  fog  intercept  the 
light  of  the  fire  ?  If  X  sends  an  offer  to  A  by  messenger 
with  a  request  for  a  written  answer  by  bearer — is  it  A's 
fault  if  the  letter  of  acceptance  is  stolen  from  the  bearer's 
pocket  ? 

But  there  is  no  lack  of  authority  to  show  that  if  an 
acceptance  is  not  made  in  the  manner  indicated  by  the 
offeror  it  is  not  communicated.  Hebb  applied  to  the  Hebb'scase, 
agent  of  a  company  for  shares  ;  the  directors  allotted  9- 
shares  to  him,  but  sent  the  allotment  letter  to  their  own 
agent  for  transmission  to  Hebb.  Before  the  agent 
delivered  the  letter  Hebb  withdrew  his  offer.  It  was 
held  that  '  if  Mr.  Hebb  had  authorized  the  agent  of  the 
company  to  accept  the  allotment  on  his  behalf  there 
would  have  been  a  binding  contract,  but  he  gave  no  such 
authority.'  Communication  by  the  directors  to  their 
own  agent  was  no  communication  to  Hebb.  Consequently 
he  was  entitled  to  withdraw  his  offer. 

Again,  X  offered  by  post  to  take  an  allotment  of  shares 
in  the  London  and  Northern  Bank.    A  letter  of  allotment  RC  London 
was  made  out,  and  given  to  a  postman  to  post.     The  Bank.Ci^S] 

.  i  Ch.  220. 

postman  had  no  business  to  receive  letters  for  the  post 
outside  his  ordinary  duty  of  collection.    He  did  not  post 

D  2 
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the  letter  until,  as  was  proved  by  the  postmark,  a  revoca- 
tion of  X's  offer  had  reached  the  bank,  and  the  revocation 
was  held  to  be  good.  Delivery  into  the  hands  of  the 
postman  was  not  the  same  as  posting  a  letter,  and  so  was 
not  a  communication  of  acceptance. 

Place  of         The  rule  that  a  contract  is  made  when  the  acceptance 

tance  *s  communicated  involves  as  a  result  the  further  rule 
that  a  contract  is  made  where  the  acceptance  is  communi- 
cated. This  may  be  of  importance  when  we  inquire,  as 
is  sometimes  necessary,  what  is  the  law  which  governs 
the  validity  of  the  contract  or  the  procedure  by  which 
it  may  be  enforced. 

20  Q.  B.  D.  In  Cowan  v.  O'Connor  a  contract  was  made  by  two  tele- 
grams —  one  of  offer  and  one  of  acceptance.  The  amount 
at  issue  made  it  necessary  that  the  whole  cause  of  action 
should  arise  within  the  jurisdiction  of  the  Court  (the 
Mayor's  Court  in  the  City  of  London)  in  which  the  action 
was  to  be  tried.  The  telegram  of  acceptance  had  been 
sent  from  the  City,  and  the  Court  held  that  the  contract 
was  there  made,  and  that  consequently  the  whole  cause 
of  action  arose  within  the  jurisdiction  of  the  Mayor's 
Court. 

M  tiller's          So  too  in  the  case  of  a  contract  made  between  parties 

M  argarine 

Co.  v.  inland  some  of  whom  were  resident  in  England  and  some  abroad, 

Revenue, 

[1900]  i      fae  contract  was  held  to  have  been  made  in  the  country 

\-  15.    10. 


-  15.  310. 

in  which  the  signature  of  the  last  necessary  party  was 
affixed. 

Canac-         There  is  a  result  following  from  the  foregoing  decisions 

be1^-1108    which  has  been  the  subject  of  criticism.   Acceptance  con- 

voked?    eludes  the  contract  ;    so  if  acceptance  takes  place  when 

a  letter  is  put  into  the  post  office,  a  telegram  revoking  the 

acceptance  would  be  inoperative,  though  it  reached  the 

offeror  before  the  letter.     It  is  not  easy  to  see  how 

the  English  courts  could  now  decide  otherwise.     Nor  is 

it  easy  to  see  that  any  hardship  need  arise  from  the  law 
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as  it  stands.  The  offeree  need  not  accept  at  all  :  or  he 
may  send  a  qualified  acceptance,  '  I  accept  unless  you  get 
a  revocation  from  me  by  telegram  before  this  reaches 
you  '  :  or  he  may  telegraph  a  request  for  more  time  to 
consider.  If  he  chooses  to  send  an  unconditional  accept- 
ance there  is  no  reason  why  he  should  have  an  opportunity 
of  changing  his  mind  which  he  would  not  have  enjoyed 
if  the  contract  had  been  made  inter  praesentes. 

§  6.  Offer  creates  no  legal  rights  until  acceptance,  but  ma,y 
lapse  or  be  revoked. 

Acceptance  is  to  Offer  what  a  lighted  match  is  to  Lapse  and 
a  train  of  gunpowder.     It   produces  something  which  Of  offer, 
cannot  be  recalled  or  undone.     But  the  powder  may 
have  lain  till  it  has  become  damp,  or  the  man  who  laid 
the  train  may  remove  it  before  the  match  is  applied.     So 
an  offer  may  lapse  for  want  of  acceptance,  or  be  revoked 
before  acceptance. 

Lapse. 

(a)  The  death  of  either  party  before  acceptance  causes  Death  of 
an  offer  to  lapse.     An  acceptance  communicated  to  the 
representatives  of  the  offerer  cannot  bind  them.     Nor  can 
the  representatives  of  a  deceased  offeree  accept  the  offer 
on  behalf  of  his  estate.     An  order  for  goods  does  not  give  ]^J.V- 
rise  to  a  claim  for  goods  sold  and  delivered  until  the  goods  ffiti*^ 
are  delivered,  and  if  the  offerer  (purchaser)  die  before 
delivery  no  action  will  lie  against  the  personal  represen- 
tatives of  the  deceased  by  reason  of  a  subsequent  deli  very. 

(6)  It  has  been  shown  that  acceptance  is  communicated 
if  made  in  a  manner  prescribed  or  indicated  by  the  offerer. 

If  the  communication  of  the  offer  does  no  more  than  Failure  to 
suggest  a  mode  of  acceptance,  it  would  seem  that  the  manner0 
offeree  would  not  be  bound  to  this  mode  so  long  as  he  pre.;.  , 

scribed ; 

used  one  which  did  not  cause  delay,  and  which  brought 
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the  acceptance  to  the  knowledge  of  the  offerer.  A  depar- 
ture from  the  usual  or  the  suggested  method  of  communi- 
cation would  probably  throw  on  the  offeree  the  burden 
of  ensuring  a  notification  of  his  acceptance.  Subject  to 
this  an  offer  made  by  post  might  be  accepted  by  telegram, 
or  by  messenger  sent  by  train. 

But  if  a  mode  of  acceptance  is  prescribed  and  the 
offeree  departs  from  this,  it  is  open  to  the  offerer  to  treat 
the  acceptance  as  a  nullity. 

HenfhaV'  Eliason  offered  to  buy  flour  of  Henshaw,  requesting 
4Wheaton,  ^hat  an  answer  should  be  sent  by  the  wagon  which  brought 
the  offer.  Henshaw  sent  a  letter  of  acceptance  by  mail, 
thinking  that  this  would  reach  Eliason  more  speedily.  He 
was  wrong,  and  the  Supreme  Court  of  the  United  States 
held  that  Eliason  was  entitled  to  refuse  to  purchase. 

'  It  is  an  undeniable  principle  of  the  law  of  contract,  that  an  offer 
of  a  bargain  by  one  person  to  another  imposes  no  obligation  upon  the 
former,  until  it  is  accepted  by  the  latter  according  to  the  terms  in 
which  the  offer  was  made.  Any  qualification  of  or  departure  from 
these  terms  invalidates  the  offer  unless  the  same  be  agreed  to  by  the 
person  who  made  it.' 

or  within       (c)  Sometimes  the  parties  fix  a  time  within  which  an 

scribed6    °^er  ^s  *°  remain  open  ;  more  often  it  is  left  to  a  Court  of 

law,  in  the  event  of  litigation,  to  say  what  is  a  reasonable 

time  within  which  an  offer  may  be  accepted.     Instances 

nickinsonv.  of  a  prescribed  time  are  readily  supplied.     '  This  offer  to 

2Ch.E>.463.  be  left  open  till  Friday,  9  a.m.  I2th  June,'  allows  the 

offerer  to  revoke,  or  the  offeree  to  accept  the  offer,  if 

unrevoked,  at  any  time  up  to  the  date  named,  after  which 

the  offer  would  lapse. 

G.N.R.CO.       An  offer  to  supply  goods  of  a  certain  sort  at  a  certain 

v.  Witham,  '  1 

L.R.9c.p.  price  for  a  year  from  the  present  date — an  offer  to  guaran- 

offord  v.     tee  the  payment  of  any  bills  discounted  for  a  third  party 

cfB.'iVs.  for  a  year  from  the  present  date — are  offers  which  may 

be  turned  into  contracts  by  the  giving  of  an  order  in  the 

one  case,  the  discount  of  bills  in  the  other.     Such  offers 
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may  be  revoked  at  any  time,  except  as  regards  orders 
already  given  or  bills  already  discounted,  and  they  will 
in  any  event  lapse  at  the  end  of  a  year  from  the  date  of 
offer. 

A  promise  to  keep  an  offer  open  would  need  considera- 
tion to  make  it  binding  and  would  only  become  so  if  the 
party  making  the  offer  were  to  get  some  benefit  by  keeping 
it  open.  The  offeree  in  such  a  case  is  said  to  '  purchase  an 
option  '  :  that  is,  the  offerer,  in  consideration  usually  of 
a  money  payment,  binds  himself  not  to  revoke  his  offer 
during  a  stated  period.  In  this  case  the  offeror  by  his 
promise  precludes  himself  from  exercising  his  right  to 
revoke  the  offer  ;  but  where  he  receives  no  consideration 
for  keeping  the  offer  open,  he  says  in  effect,  '  You  may 
accept  within  such  and  such  a  time,  unless  in  the  mean- 
time I  have  revoked  the  offer.' 

An  instance  of  an  offer  lapsing  by  the  efflux  of  a  reason- 
able time  is  supplied  by  the  case  of  the  Ramsgate  Hotel  Go.  L.R.I  Exc 
v.  Montefiore.  M«ntefi*re  offered  by  letter  dated  the 
28th  of  June  to  purchase  shares  in  the  Company.  No 
answer  was  made  to  him  until  the  23rd  of  November,  when 
he  was  informed  that  shares  were  allotted  to  him.  He 
refused  to  accept  them,  and  it  was  held  that  his  offer 
had  lapsed  by  reason  of  the  delay  of  the  Company  in 
notifying  their  acceptance. 

Revocation. 

(1)  An  offer  may  be  revoked  at  any  time  before  Revoca- 

tion : 
acceptance. 

(2)  An  offer  is  made  irrevocable  by  acceptance. 

(i)  The  first  of  these  statements  is  illustrated  by  the 
case  of  Offord  v.  Davies.  Messrs.  Da  vies  made  a  written  « c.  B* 

JJ  N.  S.  748. 

offer  to  the  plaintiff  that,  if  the  plaintiff  would  discount 
bills  for  another  firm,  they  (Messrs.  Davies)  would  guaran-  valid 
tee  the  payment  of  such  bills  to  the  extent  of  £600  during 
a  period  of  twelve  calendar  months. 
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Some  bills  were  discounted  by  Offord,  and  duly  paid, 
but  before  the  twelve  months  had  expired  Messrs.  Davies, 
the  guarantors,  revoked  their  offer  and  announced  that 
they  would  guarantee  no  more  bills.  Offord  continued 
to  discount  bills,  some  of  which  were  not  paid,  and  then 
sued  Messrs.  Davies  on  the  guarantee.  It  was  held  that 
the  revocation  was  a  good  defence  to  the  action.  The 
alleged  guarantee  was  an  offer,  extending  over  a  year, 
of  promises  for  acts,  of  guarantees  for  discounts.  Each 
discount  turned  the  offer  into  a  promise,  pro  tanto,  but 
the  entire  offer  could  at  any  time  be  revoked  except  as 
regards  discounts  made  before  notice  of  revocation  1. 
L  R.gC.P.  (2)  The  second  statement  is  illustrated  by  the  Great 
Northern  Railway  Company  v.  Witham,  a  transaction  of 
the  same  character.  The  Company  advertised  for  tenders 
after  ac-  for  the  supply  of  such  iron  articles  as  they  might  require 
ceptance.  j^ween  ist  November  1871  and  3ist  October  1872. 
Witham  sent  in  a  tender  to  supply  the  articles  required 
on  certain  terms  in  such  quantities  as  the  Company  *  might 
order  from  time  to  time ',  and  his  tender  was  accepted  by 
the  Company.  Orders  were  given  and  executed  for  some 
time  on  the  terms  of  the  tender,  but  after  a  while  Witham 
refused  to  execute  orders.  The  Company  sued  him  for 
non-performance  of  an  order  already  given  and  he  was 
held  liable. 

It  is  important  to  note  the  exact  relations  of  the 
parties.  The  Company  by  advertisement  invited  all 
dealers  in  iron  to  make  tenders,  that  is,  to  state  the  terms 
of  the  offers  which  they  were  prepared  to  make.  The 
tender  of  Witham  stated  the  terms  of  an  offer  which  might 
be  accepted  at  any  time,  or  any  number  of  times  in  the 

1  It  should  be  noticed  that  in  the  judgment  in  Offord  v.  Davies,  and  also 
to  a  less  extent  in  the  Great  Northern  Railway  Company  v.  Witham,  the  word 
'  promise  '  is  used  where  '  offer  of  promise  '  is  clearly  meant.  A  revocable 
promise  is  unknown  to  our  law.  A  promise  may  be  void,  voidable,  or 
unenforceable  from  defects  in  the  formation  of  the  contract,  or  it  may 
be  discharged  by  some  subsequent  event,  but  a  promise,  whether  action- 
able or  not,  is  not  revocable  at  the  pleasure  of  the  promisor. 
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ensuing  twelve  months.  The  acceptance  of  the  tender 
did  not  make  a  contract,  but  was  merely  an  intimation 
by  the  Company  that  they  regarded  Witham's  tender  as 
an  offer  which  on  their  part  they  were  willing  as  a  matter  of 
business  to  accept,  as  and  when  they  required  the  articles 
to  be  supplied.  The  Company  were  not  bound  to  order 
any  iron  :  and,  though  this  point  was  left  open  by  the 
Court,  it  is  conceived  that  Witham  might,  at  any  time 
before  an  order  was  given,  have  revoked  his  offer  by  notice 
to  the  Company  (unless  for  good  consideration,  such  as 
a  promise  by  the  Company  to  purchase  iron  from  no  one 
else,  he  had  bound  himself  not  to  do  so  for  the  whole  twelve 
months)  :  but  each  order  given  was  an  acceptance  of 
Witham's  standing  offer,  and  bound  him  to  supply  so 
much  iron  as  the  order  comprised.  An  order  given  after 
3ist  October  1872  would  have  been  an  acceptance  after 
the  prescribed  time,  and  inoperative 1. 

An  exception  to  this  general  rule  as  to  the  revocability  of  Offer 
an  offer  must  be  made  in  the  case  of  an  offer  under  seal.    It 
is  said  that  this  cannot  be  revoked  :  and  that  even  though  cable- 
it  is  not  communicated  to  the  offeree  it  remains  open  for 
his  acceptance  when  he  becomes  aware  of  its  existence. 

There  is  no  doubt  that  a  grant  under  seal  is  binding  on 
the  grantor  and  those  who  claim  under  him,  though  it  Doed. 

Garnons  v. 

has  never  been  communicated  to  the  grantee,  if  the  deed  £"'££•  *1 
has  been  duly  '  delivered  '  2  ;   and  it  would  seem  that  an  Maccdo  v. 

Stroud,  91 

obligation  created  by  deed  is  on  the  same  footing.     The  L.^J.  P.  c. 
promisor  is   bound,   but   the   promisee   need  not   take 

1  In  this  class  of  case  much  turns  on  the  forms  of  invitation,  tender, 
and  acceptance,  actually  adopted  by  the  parties,  and  for  that  reason  the 
decisions  of  the  Courts  upon  them  appear  sometimes  difficult  to  reconcile : 
Bee  for  example  Ford  v.  Newth,  [1901]  1  K.  B.  690  ;  R.  v.  Demers,  [1900] 
A.C.  103.  The  subject  will  be  found  discussed  in  the  judgment  of  Atkin,  J., 
in  Percival  v.  London  County  Council  (i9i£)  87  L.  J.  K.  B.  677,  where 
the  legal  relations  which  may  arise  from  the  acceptance  of  a  tender  are 
classified. 

*  '  Delivery  '  of  a  deed  does  not  necessarily  involve  the  handing  of  it  over 
to  the  other  party  to  the  contract;  infra,  p.  69. 
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advantage  of  the  promise  unless  he  choose  ;    he  may 
repudiate  it,  and  it  then  lapses. 

Butler^  '  If  A  make  an  obligation  [i.  e.  a  bond]  to  B  and  deliver  it  to  C,  this  is 

case,  Coke,  the  deed  of  A  presently.    But  if  C  offers  it  to  B,  then  B  may  refuse 
26^3*"        i*  *w  Pais>  and  thereby  the  obligation  will  lose  its  force.' 

The  situation  in  such  a  case  is  anomalous.  It  is  in 
fact  irreconcileable  with  the  modern  analysis  of  Contract 
as  meaning  an  expression  by  at  least  two  persons  of 
a  common  intention  whereby  expectations  are  created  in 
the  mind  of  one  or  both. 

A  promise  under  seal  is  factum,  a  thing  done  beyond 
recall  ;  and  the  promisor  is  in  the  position  of  one  who 
has  made  an  offer  which  he  cannot  withdraw,  or  a  con- 
ditional promise  depending  for  its  operation  on  the  assent 
of  the  promisee  J. 

Revoca-        It  remains  to  state  that  Revocation,  as  distinguished 
be  com-     from  Lapse,  if  it  is  to  be  operative,  must  be  communicated. 


cated  ^-n  *ke  case  °^  Acceptance  we  have  seen  that  it  is  com- 
municated, and  the  contract  made,  if  the  offeree  does  by 
way  of  acceptance  that  which  the  offerer  has  directly  or 
indirectly  indicated  as  sufficient.  The  posting  of  a  letter, 
the  doing  of  an  act,  may  constitute  an  acceptance  and 
make  a  contract.  The  question  at  once  arises,  Can 
revocation  be  communicated  in  the  same  way,  by  the 
posting  of  a  letter  of  revocation,  by  the  sale  of  an  article 
offered  for  purchase  ? 

The  answer  must  be  (subject  to  the  consideration  of 
two  cases  referred  to  hereafter),  that  revocation  of   an 
offer  is  not  communicated  unless  brought  to  the  know-; 
ledge  of  the  offeree.     The  rule  of  law  on  this   subject 

5  c.  P.  D.    was  settled  in  Byrne  v.  Van  Tienhoven.     The  defendant, 

344- 

writing  from  Cardiff  on  October  1st,  made  an  offer  to  the 
plaintiff  in  New  York  .asking  for  a  reply  by  cable.     The 

L.  R.  a  »  In  Xenos  v.  Wickham,  often  cited  as  authority  for  the  irrevocability  of 

'    '  2<^'     an  offer  under  seal,  there  was  in  fact  a  contract  already  concluded  between 
the  parties. 
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plaintiff  received  the  offer  on  the  nth,  and  at  once 
accepted  in  the  manner  requested.  On  the  8th  the 
defendant  had  posted  a  letter  revoking  the  offer. 

The  questions  which  Lindley,  J.,  considered  to  be 
raised  were  two.  (i)  Has  a  revocation  any  effect  until 
communicated  ?  (2)  Does  the  posting  of  a  letter  of 
revocation  amount  to  a  communication  to  the  person  to 
whom  the  letter  is  sent  ? 

He  held  (i)  that  a  revocation  was  inoperative  until 
communicated,  (2)  that  the  withdrawal  of  an  offer  was  not 
communicated  by  the  mere  posting  of  a  letter  ;  and  that 
therefore  an  acceptance  made  by  post  is  not  affected  by 
the  fact  that  a  letter  of  revocation  is  on  its  way.  He 
pointed  out  the  inconvenience  which  would  result  from 
any  other  conclusion  : — 

'  If  the  defendant's  contention  were  to  prevail  no  person,  who 
lad  received  an  offer  by  post  and  had  accepted  it,  would  know  his 
[K>sition  until  he  had  waited  such  time  as  to  be  quite  sure  that  a  letter 
withdrawing  the  offer  had  not  been  posted  before  his  acceptance  of 
it.  It  appears  to  me  that  both  legal  principle  and  practical  con- 
venience require  that  a  person  who  has  accepted  an  offer  not  known 
to  him  to  have  been  revoked,  shall  be  in  a  position  safely  to  act  upon 
the  footing  that  the  offer  and  acceptance  constitute  a  contract  binding 
on  both  parties.' 

The  case  of  Henthorn  v.  Fraser,  decided  in  the  Court  of  [i8g2]  2  ch. 

27* 

Appeal,  extends  this  rule  to  the  case  of  a  written  offer 
delivered  by  hand  and  accepted  by  post.  Lord  Herschell 
there  said  : — 

'  The  grounds  on  which  it  has  been  held  that  the  acceptance  of  an 
offer  is  complete  when  it  is  posted,  have  I  think  no  application  to 
the  revocation  or  modification  of  an  offer.  These  can  be  no  more 
effectual  than  the  offer  itself  unless  brought  to  the  mind  of  the  person 
to  whom  the  offer  is  made.' 

The  same  principle  is  illustrated  by  Curtice  v.  City  of  [1908] 
London  and  Midland  Bank.     Payment  of  a  cheque  was 
countermanded   by  a  telegram,  which,  possibly  by  the 
negligence  of  the  bank's  servants,  was  not  brought  to  the 
notice  of  the  manager  until  after  the  cheque  was  paid ;  it 
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was  held  that  the  telegram  was  inoperative  to  countermand 
payment. 

Cases  con-  There  are  two  cases  which  have  been  thought  to 
with  this  suggest  that  when  the  offer  is  an  offer  to  sell  property  it 
may  be  revoked  merely  by  the  sale  of  the  property  to 
a  third  person,  and  without  communication  to  the  offeree. 
This  view  may  be  dismissed,  but  the  cases  raise  other 
points  of  interest. 

3  T.  R  653.  In  Cook  v.  Oxley  the  defendant  offered  to  sell  specific 
goods  to  the  plaintiff  on  certain  terms  and  to  keep  the 
offer  open  until  4  o'clock  that  day.  Cook  averred  that 
he  did  agree  within  the  time  allowed,  but  that  Oxley 
failed  to  deliver.  The  Court  held  that  a  promise  to  keep 
the  offer  open  till  4  o'clock  was  not  binding  for  want  of 
consideration,  and  that — 

'  The  promise  can  only  be  supported  on  the  ground  of  a  new  contract 
made  at  4  o'clock ;  but  there  is  no  pretence  for  that.  It  has  been 
argued  that  this  must  be  taken  to  be  a  complete  sale  from  the  time 
the  condition  was  complied  with ;  but  it  was  not  complied  with,  for 
it  is  not  stated  that  the  defendant  did  agree  at  4  o'clock  to  the  terms 
of  the  sale,  or  even  that  the  goods  were  kept  till  that  time.'' 

These  last  words  suggest  that,  in  the  view  of  the  Court, 
Oxley  was  not  only  free  to  revoke  his  offer  at  any  time 
before  acceptance,  but  free  to  revoke  it  by  a  mere  sale  of 
the  goods  without  notice. 

But  if  the  report  of  this  case  is  carefully  examined  it  will 
be  seen  that  while  the  pleader  stated  a  good  cause  of] 
action,  the  arguments  of  counsel  for  the  plaintiff  took 
a  different  and  an  untenable  ground.  The  plaintiff's 
declaration  sets  forth  clearly  enough  an  offer  turned  into 
a  contract  by  acceptance  at  4  p.m.  But  the  argument 
addressed  to  the  Court  set  up  a  conditional  sale  of  the 
property  if  Cook  chose  to  declare  himself  a  buyer  before 
4  o'clock  :  so  that  Oxley  was  bound  to  sell  if  required,  but 
Cook  was  not  bound  to  buy.  The  Court  held  that  the 
alleged  promise  to  keep  the  goods  till  4  p.m.  was  nudum 
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pactum,  and  the  case  is  merely  authority  for  saying  that 
such  a  promise  is  not  binding  without  consideration.  The 
question  of  the  sufficiency  of  the  revocation  was  never 
raised. 

The  other  case  is  Dickinson  v.  Dodds,  a  suit  for  specific   Dickinson 

v.  Dodds, 

performance  of  a  contract  under  the  following  circum-  2011.0.463. 
stances.  On  the  loth  of  June,  1874,  Dodds  gave  to 
Dickinson  a  memorandum  in  writing  as  follows : — 
'  I  hereby  agree  to  sell  to  Mr.  George  Dickinson  the  whole 
of  the  dwelling-houses,  garden  ground,  stabling  and  out- 
buildings thereto  belonging  situated  at  Croft,  belonging 
to  me,  for  the  sum  of  £800.  As  witness  my  hand  this 
loth  day  of  June,  1874. 

£800.  (Signed)        John  Dodds. 

PS.  This  offer  to  be  left  over  until  Friday,  9  o'clock  a.m. 
F.  D.  (the  twelfth)  I2th  June,  1874. 

(Signed)        J.  Dodds.' 

On  the  nth  of  June  he  sold  the  property  to  another 
aerson  without  notice  to  Dickinson.  As  a  matter  of  fact 
Dickinson  was  informed  of  the  sale,  though  not  by  any 
me  acting  under  the  authority  of  Dodds.  He  gave 
lotice,  after  the  sale  but  before  9  o'clock  on  the  I2th, 
hat  he  accepted  the  offer  to  sell,  and  sued  for  specific 
>erformance  of  what  he  alleged  to  be  a  contract. 

The  Court  of  Appeal  held  that  there  was  no  contract, 
lames,  L.  J.,  after  stating  that  the  promise  to  keep  the 
)ffer  open  could  not  be  binding,  and  that  at  any  moment 
jefore  a  complete  acceptance  of  the  offer  one  party  was 
is  free  as  the  other,  went  on  to  say  : — 

'  It  is  said  that  the  only  mode  in  which  Dodds  could  assert  that  at  p.  ,472. 
reedoin  was  by  actually  and  distinctly  saying  to  Dickinson,  "  now 
'.  withdraw  my  offer."  I  apprehend  that  there  is  neither  principle  nor 
uithority  for  the  proposition  that  there  must  be  an  actual  and  express 
irithdrawal  of  the  offer,  or  what  is  called  a  retractation.  It  must  to 
jonstitute  a  contract  appear  that  the  two  minds  were  one  at  the 
»me  moment  of  time,  that  is,  that  there  was  an  offer  continuing  up 
•jo  the  moment  of  acceptance.  If  there  was  not  such  a  continuing 
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offer,  then  the  acceptance  comes  to  nothing.  Of  course  it  may  well 
be  that  the  one  man  is  bound  in  some  way  or  other  to  let  the  other 
man  know  that  his  mind  with  regard  to  the  offer  has  been  changed  ; 
but  in  this  case,  beyond  all  question,  the  plaintiff  knew  that  Dodds 
was  no  longer  minded  to  sell  the  property  to  him  as  plainly  and  clearly 
as  if  Dodds  had  told  him  in  so  many  words,  "  I  withdraw  the  offer."  ' 

If  and  so  far  as  the  above  language  was  intended  to 
suggest  that  a  revocation  in  fact  of  an  offer  without 
the  knowledge  of  the  offeree  would  avail  against  an 
acceptance  by  the  offeree  within  the  prescribed  time,  it 
must  no  doubt  be  regarded  as  overruled  by  subsequent 
decisions.  But  the  language  of  the  learned  judges  in 
Dickinson  v.  Dodds  may  well  be  open  to  the  construction 
that  they  treated  the  question  as  to  the  offeree's  know- 
ledge of  the  revocation  as  wholly  one  of  fact  and  were 
satisfied  in  the  case  before  them  that  he  knew  well 
enough,  when  he  accepted,  that  the  offer  had  already  been 
withdrawn. 

But  can  we  hold  that  knowledge  of  the  offerer's  inten- 
tion to  revoke,  from  whatever  source  it  reaches  the 
offeree,  is  good  notice  of  revocation  ?  If  this  is  correct 
the  inconvenience  might  be  grave.  Suppose  a  merchant 
to  receive  an  offer  of  a  consignment  of  goods  from  a  distant 
correspondent,  with  liberty  to  reserve  his  answer  for  some 
days.  Meantime  an  unauthorized  person  tells  him  that 
the  offerer  has  sold  or  promised  the  goods  to  another. 
What  is  he  to  do  ?  His  informant  may  be  right,  and  then, 
if  he  accepts,  his  acceptance  would  be  worthless.  Or  his 
informant  may  be  a  gossip  or  mischief-maker,  and  if  on 
such  authority  he  refrains  from  accepting  he  may  lose 
a  good  bargain. 

Such  is  the  real  and  only  difficulty  created  by  Dickinson 
v.  Dodds.  The  case  is  no  authority  for  the  validity  of  an 
uncommunicated  revocation  :  but  it  does  raise  a  question 
as  to  the  effect  of  an  unauthorized  notice  of  revocation 
upon  the  rights  of  the  offeree.  The  answer  appears  to  be 
that  it  is  open  to  an  offerer,  who  has  revoked  an  offer 
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without  direct  communication  to  the  offeree,  to  show  that 
the  offeree  knew,  from  a  trustworthy  source,  that  the 
offer  was  withdrawn.  The  Court  would  thus  decide  every 
such  case  on  the  facts  presented  ;  and  that  this  is  the  true 
explanation  of  Dickinson  v.  Dodds  is  borne  out  by  the 
later  decision  in  Cartwright  v.  Hoogstoel,  where  the  facts  ^L-T- 
were  almost  exactly  similar,  and  which  seems  to  be  the 
only  other  case  in  which  the  point  has  come  up  for 
consideration. 

We  now  come  to  two  sets  of  rules  relating  to  the  serious 
and  definite  character  with  which  Offer  and  Acceptance 
must  be  invested  if  they  are  to  create  legal  relations. 

§  7.  The  offer  must  be  intended  to  create,  and  capable  of 
creating,  legal  relations. 

In  order  that  an  offer  may  be  made  binding  by  accept-  Offer  must 
ance,  it  must  be  made  in  contemplation  of  legal  conse-  tended  to 


quences  ;    a  mere  statement  of  intention  made  in  the 

legal 

course   of   conversation   will   not   constitute   a   binding  relations, 
promise,  though  acted  upon  by  the  party  to  whom  it  was 
made.    In  an  old  case,  the  defendant  said,  in  conversation  weeks  v. 
with  the  plaintiff,  that  he  would  give  £100  to  him  who  Noyfn'. 
married  his  daughter  with  his  consent.    Plaintiff  married 
defendant's  daughter  with  his  consent,  and  afterwards 
brought  an  action  on  the  alleged  promise.    It  was  held 
that  it  is  not  reason  that  the  defendant  '  should  be  bound 
by  general  words  spoken  to  excite  suitors.' 

A  stronger  illustration  is  supplied  by  a  modern  case.  Farina  v. 
A  father  writing  to  the  plaintiff  who  was  about  to  marry  [igoofi  ch. 
his  daughter  used  these  words  :    '  She  will  have  a  share 
of  what  I  leave  after  the  death  of  her  mother.'    This  was 
held  by  Cozens-Hardy,  J.,  not  to  be  an  offer  capable  of 
being  turned  into  a  promise  on  marriage  taking  place, 
but  a  mere  statement  of  an  intention  by  the  father  to  give 
the  daughter  something  at  his  death. 
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On  a  like  footing  stand  engagements  of  pleasure,  or 
agreements  which  from  their  nature  do  not  admit  of  being 
regarded  as  business  transactions.  We  cannot  in  all 
cases  decline  to  regard  such  engagements  as  contracts 
on  the  ground  that  they  are  not  reducible  to  a  money 
value.  The  acceptance  of  an  invitation  to  dinner  or  to 
play  in  a  cricket  match,  of  an  offer  by  a  husband  to  a  wife 
to  pay  a  certain  sum  each  week  as  a  household  allowance, 
forms  an  agreement  in  which  the  parties  may  incur 
expense  in  the  fulfilment  of  their  mutual  promises.  The 
damages  resulting  from  breach  might  be  ascertainable, 
but  the  Courts  would  probably  hold  that,  as  no  legal 
consequences  were  contemplated  by  the  parties,  no  action 
would  lie. 

Atkin.L.j.,      '[These  agreements]  are  not  sued  upon,  not  because  the  parties 

V™  Balfour,    are  reluctant  to  enforce  their  legal  rights  when  the  agreement  is  broken, 

Cl9'9]  2        but  because  the  parties,  in  the  inception  of  the   arrangement,  never 

579.    *         intended  that  they  should  be  sued  upon.     Agreements  such  as  these 

are  outside  the  realm  of  contract  altogether.  .  .  .  The  parties  themselves 

are  advocates,  judges,  Courts,  sheriff's  officer  and  reporter.    In  respect 

of  these  promises  each  house  is  a  domain  into  which  the  King's  writ  does 

not  seek  to  run,  and  to  which  his  officers  do  not  seek  to  be  admitted.' 

aud  cap-  And  an  offer  must  be  capable  of  affecting  legal  relations. 
creating  The  parties  must  make  their  own  contract  :  the  Courts 
them.  .^m  nof.  construct  one  for  them  out  of  terms  which  are 


indefinite  or  illusory.  A  bought  a  horse  from  X  and 
Guthing  v.  promised  that  '  if  the  horse  was  lucky  to  him  he  would 
2  B.  &  Ad.  give  £5  more  or  the  buying  of  another  horse  '  :  it  was 

held  that  such  a  promise  was  too  loose  and  vague  to  be 

considered  in  a  court  of  law. 
Davies  v.         A  covenanted  with  X  to  retire  wholly  from  the  practice 

Daviea,  36 

CH.  D.  359.  Of  a  trade  '  so  far  as  the  law  allows  '  :  it  was  held  that 
the  parties  must  fix  the  limit  of  their  covenant  and  not 
leave  their  agreement  to  be  framed  for  them  by  the 
Court. 

A  made  a  contract  with  X  and  promised  that  if  '  satis- 
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fled   with   you  as  a   customer  '   he    '  would  favourably  Montreal 

Gas  Co.  v. 

consider  '  an  application  for  a  renewal  of  the  contract  :  Vasey, 

[1900]  A.  C. 

it  was  held  that  there  was  nothing  in  these  words  to  595. 
create  a  legal  obligation. 

A   communicated  with  X  by  telegraphic  code,  and 
owing  to  a  mistaken  economy  of  words  the  parties  differed  ^Mv, 
in  the  construction  of  the  contract.     Here  the  party  [,!$oo]A'C- 
relying  on  the  contract  must  fail,  for  the  Court  will  not 
determine  a  question  which  the  parties  should  not  have 
left  in  doubt. 


§  8.  Acceptance  must  be  absolute,  and  must  correspond 
with  the  terms  of  ilie  offer. 

If  a  contract  is  to  be  made,  the  intention  of  the  offeree  to  Forms  of 
accept  must  be  expressed  without  leaving  room  for  doubt  *™^® 
as  to  the  fact  of  acceptance,  or  as  to  the  correspondence  wl"ch 

are  incon- 

of  the  terms  of  acceptance  with  those  of  the  offer.  elusive. 

The  forms  of  difficulty  which  arise  in  determining 
whether  or  no  an  acceptance  is  conclusive,  may  be  said 
to  be  three.  The  alleged  acceptance  (i)  may  be  a  refusal 
and  counter-offer,  or  a  mere  statement  of  fact  relating 
to  the  proposed  transaction  :  (2)  may  be  an  acceptance 
with  some  addition  or  variation  of  terms  :  (3)  may  be  an 
acceptance  of  a  general  character,  to  be  limited  and  defined 
by  subsequent  arrangement  of  terms. 

(i)  In  the  case  of  Hyde  v.   Wrench,  A  offered  to  sell  3  Beav.  334. 
a  farm  to  X  for  £1,000.     X  said  he  would  give  £950.  J^"8*1 
A  refused,  and  X  then  said  he  would  give  £1,000,  and,  counter- 

offer. 

when  A  declined  to  adhere  to  his  original  offer,  tried  to 
obtain  specific  performance  of  the  alleged  contract.  The 
Court,  however,  held  that  an  offer  to  buy  at  £950  in 
response  to  an  offer  to  sell  for  £1,000  was  a  refusal  followed 
by  a  counter-offer. 

An  offer  once  refused  is  dead  and  cannot  be  accepted  un-  Stevenson  v. 
less  renewed  ;  but  an  inquiry  as  to  whether  the  offerer  will  s  Q-  B.  t>. 
modify  his  terms  does  not  necessarily  amount  to  a  refusal. 

2606 
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[1893]  A.  c.      The  case  of  Harvey  v.  Facey,  decided  by  the  Judicial 
Statement  Committee,  was  not  one  of  counter-offer,  but  of  a  state- 
answer  'to  men*  as  *°  price  which  the  intending  acceptor  chose  to 
offer.        treat  as  an  offer.     X  telegraphed  to  A  '  Will  you  sell  us 
Bumper  Hall  Pen  ?    Telegraph  lowest  cash  price,  answer 
paid.'     A  replied  by  telegram  '  Lowest  price  for  Bumper 
Hall   Pen   £900.'     X   telegraphed    '  We   agree   to    buy 
Bumper  Hall  Pen  for  £900  asked  by  you.' 

On  this  correspondence  X  alleged  that  a  contract  had 
been  made  for  the  sale  of  Bumper  Hall  Pen  at  the  price 
stated  by  A  to  be  the  lowest  that  he  would  take.  It  was 
held  that  no  contract  had  been  made,  that  A  in  stating 
the  lowest  price  which  he  would  take  was  not  accepting 
an  offer  but  supplying  information,  that  the  third  of  the 
telegrams  set  out  above  was  an  offer  by  X — not  the  less 
so  because  he  called  it  an  acceptance — and  that  this  offer 
had  never  been  accepted  by  A. 

(2)  The  acceptance  of  an  offer  may  introduce  terms  not 

comprised  in  the  offer,  and  in  such  cases  no  contract  is 

made,  for  the  offeree  in  effect  refuses  the  offer  and  makes 

a  counter-offer  of  his  own. 

[1894]  2  ch.      In  the  case  of  Janes  v.  Daniel,  A  offered  £1,450  for  a 

33^* 

New  terms  property  belonging  to  X .     In  accepting  the  offer  X  en- 
accVpt^0     closed  with  the  letter  of  acceptance  a  contract  for  signa- 
ance.        ^ure  by  A.     This  document  contained  various  terms  as 
to  payment  of  deposit,  date  of  completion,  and  require- 
ment of  title  which  had  never  been  suggested  in  the  offer. 
The  Court  held  that  there  was  no  contract ;  that  it  woul( 
be  equally  unfair  to  hold  A  to  the  terms  of  acceptance, 
and  X  to  those  of  the  offer. 
16  Q.  B.  D.       The  case  of  Canning  v.  Farquhar  is  decided  substantially, 

J2J. 

though  not  so  obviously,  on  the  same  ground.  A  pro- 
posal for  life  insurance  was  made  by  Canning  to  the 
defendant  company,  and  was  accepted  at  a  premium 
fixed  in  their  answer,  subject  to  a  proviso  that  '  no 
assurance  can  take  place  until  the  first  premium  is  paid.' 
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Before  the  premium  was  paid  and  the  policy  prepared 
Canning  suffered  a  serious  injury,  and  the  company 
consequently  refused  to  accept  a  tender  of  the  premium 
and  to  issue  the  policy. 

It  was  held  that  the  company's  acceptance  of  the 
proposal  was  really  a  counter-offer,  and  that  the  change 
in  the  risk  which  occurred  between  this  counter-offer  and 
the  acceptance  made  by  tender  of  the  premium  entitled 
the  company  to  refuse  to  issue  the  policy. 

(3)  In  cases  where  offer  or  acceptance  is  couched  in  Reference 
general  terms,  but  reference  is  made  to  a  contract  in  ^r^J^s 
which  the  intentions  of  the  parties  may  be  more  precisely  §ood- 
stated,  it  is  important  to  note  whether  the  terms  of  such 
a  contract  were  in  existence,  and  known  to  the  parties, 
or  whether  they  were  merely  in  contemplation.     In  the 
former  case  the  offer  and  acceptance  are  made  subject 
to,  and  inclusive  of,  the  fuller  conditions  and  terms  :  in 
the  latter  case  the  acceptance  is  too  general  to  constitute 
a  contract. 

A  verbal  offer  was  made  to  purchase  land,  the  offerer  Rossiterv. 
was  told  that  the  land  must  be  purchased  under  certain  3  App!  ca. 
printed  conditions,  and  the  offer,  which  was  still  con- 
tinued, was  accepted  '  subject  to  the  conditions  and  par- 
ticulars printed  on  the  plan.'     As  these  were  contemplated 
in  the  offer  a  completed  contract  was  thus  constituted. 

An  offer  was  made  to  buy  land,  and  '  if  offer  accepted,   Fiiby  v. 

,  Hounsell, 

to  pay  deposit  and  sign  contract  on  the  auction  par-  [1896]  a  ch. 
ticulars  '  ;    this  was  accepted,   '  subject  to  contract  as 
agreed.'     The   acceptance   clearly  embodied   the   terms 
of  the  contract  mentioned  in  the  offer,  and  constituted 
a  complete  contract. 

On  the  other  hand  where  an  offer  to  sell  property  was  Reference 
accepted    '  subject   to   the   terms   of   a    contract   being  terms""* 
arranged '    between    the    solicitors    of    the    parties,    no  bad* 
contract  was  made.     The  acceptance  was  not,  in  fact,   Honeyman 

v.  Marryatt 

more  than  an  expression  of  willingness  to  treat.  ^H. L- c- 

E  2 
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Winnv.Buli,  'It  comes  therefore  to  this,  that  where  you  have  a  proposal  or  agvee- 
32.  '  2*  ment  made  in  writing  expressed  to  be  subject  to  a  contract  being  pre- 
pared, it  means  what  it  says ;  it  is  subject  to  and  dependent  upon 
a  formal  contract  being  prepared.  When  it  is  not  expressly  stated  to  be 
subject  to  a  formal  contract,  it  becomes  a  question  of  construction 
whether  the  parties  intended  that  the  terms  agreed  on  should  merely  be 
put  into  form,  or  whether  they  should  be  subject  to  a  new  agreement, 
the  terms  of  which  are  not  expressed  in  detail.' 

Questions      There  are  cases  which  at  first  sight  may  appear  to  be 

dencc.       cases  of  doubt  or  difference  in  the  acceptance  of  an  offer, 

but  really  turn  out  to  involve  only   questions  of  the 

admissibility     of     evidence     or    the     interpretation     of 

terms. 

Such    are    cases   in   which    the    parties    have    made 

a    written    agreement,   depending   for   its    coming   into 

effect   on    a   verbal   condition    or    stipulation.     Pym  v. 

6E.  &B.     Campbell    and    Pattle   v.    Hornibrook   are    instances    of 

[1897]  i  cit.  contracts,  apparently  complete,  held  in  abeyance  until 

a  verbal  condition  is  fulfilled ;  and  this  verbal  condition 

is  admitted  in  evidence  as  forming  part  of  the  written 

contract. 

or  of  inter-  Such  too  are  cases  in  which  a  contract  has  to  be  made 
pretation.  QU^  Q|  a  correSpOm}ence  involving  lengthy  negotiations. 
The  parties  discuss  terms,  approach  and  recede  from  an 
agreement ;  offers  are  made  and  met  by  the  suggestion 
of  fresh  terms  ;  finally  there  is  a  difference  ;  and  one  of 
the  parties  asserts  that  a  contract  has  been  made,  and 
the  other  that  matters  have  never  gone  beyond  a  discus- 
sion of  terms. 

Husseyv.  Where  such  a  correspondence  appears  to  result,  at 
Payn'e,  any  moment  of  its  course,  in  a  definite  offer  and  accept- 
3,1 pp'  '  ance,  it  is  necessary  to  ask  whether  this  offer  and  accept- 
DdblSiam,  ance  includes  all  the  terms  under  discussion.  For  where 
481.  '  the  parties  have  come  to  terms  a  subsequent  revival  of 
Suffieids,  negotiations  may  amount  to  a  rescission  on  one  side, 
187, 191.  and  consequent  breach,  but  does  not  alter  the  fact  that 
a  contract  has  been  made. 
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In  the  case  of  an  alternative  offer  by  letter  to  let  the  Lever  v. 

Koffler, 

whole  of  an  estate,  called  Minydon,  or  to  sell  a  portion,  tgoi]*cb« 
the  terms  of  each  offer  being  stated,  an  acceptance 
couched  in  the  terms,  '  I  accept  your  offer  of  Minydon  on 
the  terms  named  therein,'  was  held  to  be  an  acceptance 
of  the  offer  to  let,  the  two  letters  making  a  complete 
contract. 

But  these  cases  turn  rather  on  the  meaning  to  be 
given  to  the  words  of  the  parties,  than  on  rules  of  law. 

§  9.  An  offer  need  not  be  made  to  an  ascertained  person,  but 
no  contract  can  arise  until  it  has  been  accepted  by  an 
ascertained  person. 

The  proposition  is  best  understood  by  an  illustration.  An  offer 
The  offer,  by  way  of  advertisement,  of  a  reward  for  made  to  all 


the  rendering  of  certain  services,  addressed  to  the  public 

at  large,  becomes  a  contract  to  pay  the  reward  so  soon  as  comes  a 

premise 

an  individual  accepts  the  offer  by  rendering  the  services,  only  when 
but  not  before.  accepted 

To  hold  that  any  contractual  obligation  exists  before  by°ne- 
the  services  are  rendered,  would  amount  to  saying  that 
a  man  may  be  bound  by  contract  to  an  indefinite  and 
unascertained  body  of  persons,  or,  as  it  has  been  expressed, 
that  a  man  may  have  a  contract  with  the  whole  world. 
This  view  has  never  been  seriously  entertained  in  English 
law  l  ;  the  promise  is  regarded  as  being  made,  not  to  the 
many  who  might  accept  the  offer,  but  to  the  person  or 
persons  by  whom  it  is  accepted. 

The  contract  may  assume  a  form  not  so  simple.  Where 
competitors  are  invited  to  enter  for  a  race,  subject  to 
certain  conditions,  by  a  committee  or  other  agency,  each 
competitor  who  enters  his  name  thereby  offers,  to  such 

1  The  view  of  Savigny  that  an  obligation  arises  at  once  from  an  offer   Sav.,  Obi. 
of  this  sort,  but  that  performance  of  the  condition  can  only  create  a  debt   sect-  6l- 
of  honour,  seems  to  the  English  lawyer  neither  logical  nor  equitable.     By 
'  obligation  '  an  English  lawyer  means  a  legal  obligation,  an  obligation  that 
the  law  will  enforce. 
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other  persons  as  may  also  compete,  an  undertaking  to 
abide  by  the  conditions  under  which  the  race  is  run. 
The  offer  is  made  through  an  agent  or  a  committee  to 
uncertain  persons  who  define  themselves  by  entry  under 
conditions  which  are  binding  on  all.  Such  was  the  con- 
[1895]?.  255.  tract  made  in  the  case  of  the  '  Satanita,'  Clarke  v, 

[1897]  A-  C. 

59.  Dunmven  :   and  such  is  the  case  of  a  lottery  where  each 

Barclay  v. 

Fi&Js]0"'      one  °^  a  number  of  persons  unknown  to  one  another 
2  Ch-  '54-    places  money  in  the  hands  of  a  stakeholder  on  the  terms 

that  the  whole  sum  is  to  be  paid  to  one  of  them  on  a  given 

conclusion  of  an  event  uncertain  at  the  time. 
Difficul-         Such  offers  suggest  more  practical  difficulties. 

(i)  The  offer  may  be  susceptible   of  acceptance  by 

a  number  of  persons. 

When  it  is  a  conditional  offer  of  reward  to  any  person 

who  does  a  specified  act,  the  number  of  persons  who  may 

do  the  act  and  satisfy  the  condition  does  not  appear  to 

affect  the  validity  of  the  offer. 

But  where  there  is  an  offer  of  reward  for  the  supply  of 

a  specified  piece  of  information  the  offeror  clearly  does 

not  mean  to  pay  many  times  over  for  the  same  thing.   So 
Who  is      where  information  has  been  collected  and  contributed 

by  various  persons  the  question  arises,  Which  of  these  has 

accepted  the  offer  ? 
4  M.  &  w.       In  Lancaster  v.  Walsh  it  was  held  that  he  who  gave  the 

earliest  information  was  entitled  to  the  reward. 
What  is         (2)  Where  a  constable  has  given  information  for  which 
anccV      reward  has  been  offered,  it  may  be  asked  whether  he  has 

done  more  than  in  the  ordinary  course  of  duty  he  is 

ii  A.  &  E.    bound  to  do.     It  would  seem  from  the  case  of  England  v. 
850. 

Davidson,  where  a  policeman  not  only  gave  information 
but  collected  evidence,  and  was  thereupon  held  entitled 
to  the  reward,  that  unless  a  police  constable  does  some- 
thing more  than  the  ordinary  course  of  duty  would  require, 
he  cannot  claim  a  reward. 

But  there  are  more  serious  difficulties. 
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(3)  Is  knowledge  of  the  existence  of  an  offer  essential  Is  know- 
to  its  acceptance,  or  can  it  be  accepted  by  an  accidental  Og°r 
compliance  with  its  terms  ?  essential  ? 

Williams  v.  Carwardine  is  authority  for  saying  that  the  4  B.  &  Ad. 
motive  of  compliance  is  immaterial ;  it  does  not  seem  to  SH*"'a> p- 24- 
be  authority  for  saying  that  knowledge  of  the  offer  is 
immaterial. 

In  Fitch  v.  Snedaker  it  is  laid  down  with  clear  and  38N.Y.248. 

supra,  p-  24. 

convincing  argument  that  knowledge  of  the  offer  is 
essential,  but  this  conclusion  is  not  uniformly  accepted 
in  the  State  Courts  of  America. 

Gibbons  v.  Proctor  is  the  only  English  case  which  64L.T.594. 
appears  to  lay  down  a  rule  that  knowledge  of  the  offer 
is  immaterial.  The  decision  comes  to  this,  that  if  the 
offerer  gets  what  he  wants  he  must  pay  for  it,  even 
though  the  information  wanted  was  supplied  in  ignorance 
that  a  reward  was  offered,  was  supplied  before  the 
reward  was  offered,  and  was  supplied  by  a  constable  in  the 
ordinary  course  of  his  duty.  It  is  impossible  to  accept 
this  case  as  an  authority. 

(4)  It  is  often  difficult  to  distinguish  statements  of  Distinc- 
intention  which  cannot,  and  are  not  intended  to,  result  tween 
in  any  obligation  ex  contractu  from  offers  which  admit  ?ffe.1;a.I}d 

•»  invitation 

of  acceptance,  and  so  become  binding  promises.     Such  to  treat. 

statements  may  relate  to  the  whole  transaction  or 
only  to  a  subordinate  part  of  the  transaction.  A  man 
announces  that  he  will  sell  goods  by  tender  or  by  auction, 
or  that  he  is  prepared  to  pay  money  under  certain 
conditions  :  or  again,  a  railway  company  offers  to 
carry  passengers  from  A  to  X  and  to  reach  X  and 
the  intermediate  stations  at  certain  times.  In  such 
cases  it  may  be  asked  whether  the  statement  made  is 
an  offer  capable  of  acceptance  or  merely  an  invitation 
to  make  offers,  and  do  business  ;  whether  the  railway 
company  by  its  published  time-table  makes  offers  which 
become  terms  in  the  contract  to  carry,  or  whether  it 
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states  probabilities  in  order  to  induce  passengers  to  take 
tickets. 

We  may  note  the  distinction  in  the  following  cases. 
Rookev..         An  invitation  to  compete  for  a  scholarship  does  not 

Dawson, 

'  imPor*  a  promise  that  the  scholarship  will  be  given  to 


the  candidate  who  obtains  the  highest  marks,  if  examiners 
report  that  he  is  not  of  sufficient  merit  to  receive  the 
scholarship. 
spencer  v.        An  announcement  that  goods  would  be  sold  by  tender, 

Harding  J 

i^R-sc.  P.  unaccompanied  by  words  indicating  that  they  would  be 
sold  to  the  highest  bidder,  was  held  to  be  '  a  mere  attempt 
to  ascertain  whether  an  offer  can  be  obtained  within  such 
a  margin  as  the  sellers  are  willing  to  adopt.' 

Harris  v.         An  advertisement  by  an  auctioneer,  that  a  sale  of 

Nickerson, 

L.^R.  8  Q.  B.  certain  articles  would  take  place  on  a  certain  day,  was 
held  not  to  bind  the  auctioneer  to  sell  the  goods,  nor  to 
make  him  liable  upon  a  contract  to  indemnify  persons 
who  were  put  to  expense  in  order  to  attend  the  sale. 

'  Unless  every  declaration  of  intention  to  do  a  thing  creates  a  binding 
contract  with  those  who  act  upon  it,  and  in  all  cases  after  advertising 
a  sale  the  auctioneer  must  give  notice  of  any  articles  that  are  with- 
drawn, we  cannot  hold  the  defendant  liable.' 

On  the  other  hand  we  find  in  the  following  cases  a 
contract  made  by  acceptance  of  a  general  offer,  such 
acceptance  being  signified  by  perfo'rmance  of  its  terms. 
IE.&E.2Q5.  In  Warlow  v.  Harrison  the  putting  up  of  property  by 
an  auctioneer  at  a  sale,  advertised  as  being  '  without 
reserve,'  was  held  to  constitute  an  offer  which,  so  soon 
as  the  highest  bid  was  made,  became  a  binding  contract 
between  the  auctioneer  and  the  highest  bidder  that  the 
goods  should  be  sold  to  the  latter.  The  law  was  stated 
thus  by  Martin,  B.  :  — 

at  p.  316.  '  The  sale  was  announced  by  them  [the  auctioneers]  to  be  "without 
reserve."  This,  according  to  all  the  cases  both  at  law  and  in  equity, 
means  that  neither  the  vendor  nor  any  person  in  his  behalf  shall  bid 
at  the  auction,  and  that  the  property  shall  be  sold  to  the  highest 
bidder,  whether  the  sum  bid  be  equivalent  to  the  real  value  or  not.' 
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'  We  cannot  distinguish  the  case  of  an  auctioneer  putting  up  pro-  Thomett  v. 
aerty  for  sale  upon  such  a  condition  from  the  ease  of  the  loser  of  "tT&W. 
property  offering  a  reward,  or  that  of  a  railway  company  publishing  367- 
i  time-table  stating  the  times  when,  and  the  places  to  which,  the  Dentonv. 
Tains  run.     It  has  been  decided  that  the  person  giving  the  information  wafco.fi" 

vertised  for,  or  a  passenger  taking  a  ticket,  may  sue  as  upon  a   El  &  B '^°- 
jontract  with  him.     Upon  the  same  principle,  it  seems  to  us  that  the 
lighest  bond  fide  bidder  at  an  auction  may  sue  the  auctioneer  as  upon 
:i>  contract  that  the  sale  shall  be  without  reserve.' 

In  the  '  Smoke  Ball '  case  the  Carbolic  Smoke  Ball  ['892] *Q.B. 
Company  offered  by  advertisement  to  pay  £100  to  any  f»|>3]iQ.B. 
me   '  who  contracts  the  increasing  epidemic  influenza 
solds,  or  any  disease  caused  by  taking  cold,  after  having 
ised  the  ball  three  times  daily  for  two  weeks,  according 
o  the  printed  directions.'     It  was  added  that  £1,000 
vas   deposited  with  the  Alliance   Bank   'showing   our 
incerity  in  the  matter.' 

Mrs.  Carlill  used  the  Smoke  Ball  as  required  by  the 
lirections  ;  she  afterwards  suffered  from  influenza  and 
ued  the  Company  for  the  promised  reward.  The  Com- 
>any  was  held  liable.  It  was  urged  that  a  notification 
f  acceptance  should  have  been  made  to  the  Company. 
The  Court  held  that  this  was  one  of  the  class  of  cases  in 
rhich,  as  in  the  case  of  reward  offered  for  information  or 
the  recovery  of  lost  property,  there  need  be  no  accep- 
ance  of  the  offer  other  than  the  performance  ©f  the  con- 
ition.  It  was  further  argued  that  the  alleged  offer  was  an 
dvertisement  or  puff  which  no  reasonable  person  would 
ake  to  be  serious.  But  the  statement  that  £1,000  had 
een  deposited  to  meet  demands  was  regarded  as  evidence 
tiat  the  offer  was  intended  to  be  sincere. 

Thus  too  statements  made  in  the  time-tables  of  a  railway 
ompany  must  be  regarded  as  something  more  than  a  mere 
iducement  to  travellers.  They  have  been  held  to  be 
romises  made  to  each  person  who  accepts  the  standing 
ffer  of  the  company  to  carry  him  for  hire.  The  passenger  V.L.*  N.W. 
len  becomes  entitled  to  the  use  of  reasonable  diligence  §°Stl?'P' 
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on  the  part  of  the  company  that  its  promises  as  to  the 
hours  of  arrival  and  departure  shall  be  performed. 

On  the  other  hand  a  bookseller's  catalogue,  with  prices 
stated  against  the  names  of  the  books,  would  seem  to  j 
contain  a  number  of  offers.    But  if  the  bookseller  receives 
by  the  same  post  five  or  six  letters  asking  for  a  particular 
book  at  the  price  named,  to  whom  is  he  bound  ?    To  the  : 
Grainger  v.  man  who  first  posted  his  letter  of  acceptance  ?    How  is 
f?896]hA. c. this  to  be  ascertained?     The  catalogue  is  clearly  an 

325,  334-  „ 

invitation  to  do  business,  and  not  an  otter. 

In  all  these  cases  the  same  question  presents  itself 
under  various  forms.  Is  there  an  offer  ?  And,  to  consti- 
tute an  offer,  the  words  used,  however  general,  must  be 
capable  of  application  to  specific  persons,  and  must  be^ 
distinguishable  from  mere  statements  of  intention,  from 
invitations  to  transact  business,  and  from  advertisement 
or  puffery  which  does  not  contemplate  legal  relations. 


CHAPTER  IV 
Form  and  Consideration 

Historical  Introduction. 

OFFER  and  Acceptance  bring  the  parties  together,  and  Necessity 
-onstitute  the  outward  semblance  of  contract  ;   but  most 


ystems  of  law  require  some  further  evidence  of  the  inten-  .raaj;ka 

in  English 
ion  of  the  parties,  and  in  default  of  such  evidence  refuse  law. 

o  recognize  an  obligation.  In  English  law  this  evidence 
3  supplied  by  Form  and  Consideration  :  sometimes  one, 
)metimes  the  other,  sometimes  both,  are  required  to  be 
resent  in  a  contract  to  make  it  enforceable.  By  Form 
e  mean  some  peculiar  solemnity  attaching  to  the 
cpression  of  Agreement,  which  of  itself  gives  efficacy 

the  contract  ;    by  Consideration  we  mean  some  gain 
>  the  party  making  the  promise,  arising  from  the  act  or 
irbearance,  given  or  promised,  of  the  promisee. 
Alike  in  English  and  Roman  law,  Form,  during  the  History 
ifancy  of  the  system,  is  the  most  important  ingredient  Batter 

Contract.  The  Courts  look  to  the  formalities  of  a 
ransaction  as  supplying  the  most  obvious  and  conclusive 
vidence  of  the  intention  of  the  parties  ;  the  notion  of 
Consideration,  if  not  unknown,  is  at  any  rate  imperfectly 
eveloped.  This  is  no  place  for  an  antiquarian  discussion, 
owever  interesting,  but  we  may  say  that  English  law  Common 
barts,  as  Roman  law  may  perhaps  have  started,  with 


ro  distinct  conceptions  of  Contract.    One,  that  a  promise  ofBoman 

and  Eng- 

binding  if  expressed  in  Form  of  a  certain  kind  :    the  lish  law. 
bher,  that  the  acceptance  of  benefits  of  a  certain  kind 
nports  a  liability  to  repay  them.     The  history  of  the 
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Roman  Contracts  is  difficult  and  obscure.  The  theory 
of  Sir  Henry  Maine,  that  they  developed  out  of  Convey- 
ance in  an  order  of  moral  progression,  has  long  been 
abandoned.  But  under  many  varieties  of  procedure  we 
detect  two  leading  ideas — the  binding  character  of  an 
,  undertaking  clad  in  solemn  form  and  the  re-adjustment 
of  proprietary  right  where  money  or  goods  had  been  lent 
for  consumption  or  use.  In  English  law  we  find  that 
before  the  end  of  the  thirteenth  century  there  were 
two  liabilities  analogous  in  character  to  those  just 
described  :  one  Formal,  the  promise  under  seal  which 
was  looked  on  as  something  in  the  nature  of  a  present 
grant  :  one  Informal,  arising  from  sale  and  delivery  of 
goods,  or  loan  of  money,  in  which  consideration  has 
passed  on  one  side,  and  the  liability  was  expressed  inV 
the  action  of  Debt.  Beyond  this,  the  idea  of  enforcing 
an  informal  promise,  simply  because  a  benefit  was  accruing 
or  was  about  to  accrue  to  the  promisor  by  the  act  or 
forbearance  of  the  promisee,  does  not  appear  to  have 
been  entertained  before  the  middle  or  end  of  the  fifteenth  i 
century. 

The  formal  The  Formal  Contract  of  English  law  is  the  Contract 
under  Seal.  Only  by  the  use  of  this  Form  could  a  promise, 
as  such,  be  made  binding,  until  the  doctrine  of  considera- 
tion began  to  prevail.  We  have  to  bear  in  mind  that  it 
was  to  the  Form  only  that  the  Courts  looked  in  upholding 
this  Contract ;  the  consensus  of  the  parties  had  not 
emerged  from  the  ceremonies  which  surrounded  its 
expression.  Courts  of  law  would  not  trouble  themselves 
with  the  intentions  of  parties  who  had  not  couched  their 
agreement  in  the  solemn  Form  to  which  the  law  attached 
legal  consequences.  Nor,  on  the  other  hand,  where 
Form  was  present  would  they  demand  or  admit  further 
evidence  as  to  intention. 

It  was  probably  due  to  the  influence  of  the  Court  of 
Chancery  that,  later  on,  the  Common  Law  Courts  began 
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50  take  account  of  the  intention  of  the  parties.     The 
dea  of  the  importance  of  Form  thenceforth  undergoes 
i  curious  change.     When  a  contract  comes  before  the 
IJourts,  evidence  is  required  that  it  expresses  the  genuine 
ntention  of  the  parties  ;  and  this  evidence  is  found  either 
n  the  solemnities  of  the  Contract  under  Seal,  or  in  the 
presence  of  Consideration,  that  is  to  say,  in  some  benefit 
.o  the  promisor  or  loss  to  the  promisee,  granted  or  incurred 
>y  the  latter  in  return  for  the  promise  of  the  former. 
Gradually  Consideration  comes  to  be  regarded  as  the 
mportant  ingredient  in  Contract,  and  then  the  solemnity 
:  a  deed  is  explained  as  making  a  contract  binding  ^ 
ecause  it  '  imports  consideration,'  though  in  truth  there 
no  question  of  consideration  ;    it  is  the  Form  alone 
hich  brings  about  legal  consequences. 
But  we  must  return  to  the  Informal  promise. 
As  has  been  said  above,  the  only  contracts  which  English  The  in- 
originally  recognized  were  the  Formal  contract  under  p^Tise. 
al,  and  the  Informal  contract  in  which  what  we  now 
ll  Consideration  was  executed  upon  one  side.     How 
len  do  we  arrive  at  the  modern  breadth  of  doctrine  that 
y  promise  based  upon  Consideration  is  binding  upon 
le  promisor  ?     This  question  resolves  itself  into  two 
ihers.     How  did  informal  executory  contracts  become 
tionable  at  all  ?     How  did  Consideration  become  the 
iversal  test  of  their  actionability  ? 

To  answer  the  first   question  we  must  look  to  the  R,emedieg 
medies  which,  in  the  early  history  of  our  law.  were  open  f°r  breach 

of  promise 

persons  complaining  of  the  breach  of  a  promise,  inBrac- 
press  or  implied.  The  only  actions  of  this  nature,  during 
ie  thirteenth  and  fourteenth  centuries,  were  the  actions 
Covenant,  of  Debt,  and  of  Detinue.  Covenant  lay 
)r  breach  of  promises  made  under  Seal :  Debt  for 
quidated  or  ascertained  claims,  arising  either  from 
reach  of  covenant,  or  from  non-payment  of  a  sum 
srtain,  due  for  goods  supplied,  work  done,  or  money  lent  : 
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Detinue  1  lay  for  the  recovery  of  specific  chattels  kept 
back  by  the  defendant  from  the  plaintiff.  These  were 
the  only  remedies  based  upon  contract.  An  executory 
agreement  therefore,  unless  made  under  seal,  was 
remediless. 

The  remedy  found  for  such  promises  is  a  curious 
instance  of  the  shifts  and  turns  by  which  practical 
convenience  evades  technical  rules.  The  breach  of  an 
executory  contract,  until  comparatively  recent  times, 
gave  rise  to  a  form  of  the  action  of  Trespass  on  the 
Case. 

This  was  a  development  of  the  action  of  Trespass  : 
Trespass  lay  for  injuries  resulting  from  immediate  vio- 
lence :  Trespass  on  the  Case  lay  for  the  consequences  of 
a  wrongful  act,  and  proved  a  remedy  of  a  very  extensive 
and  flexible  character. 

Origin  of  Note  the  process  whereby  this  action  came  to  be 
action  of  appije(j  to  contract.  It  lay  originally  for  a  malfeasance, 
or  the  doing  an  act  which  was  wrongful  ab  initio  :  it  next 
was  applied  to  a  misfeasance,  or  improper  conduct  in 
doing  what  it  was  not  otherwise  wrongful  to  do,  and  in 
this  form  it  was  applicable  to  promises  part-performed 
and  then  abandoned  or  negligently  executed  to  the 
detriment  of  the  promisee  :  finally,  and  not  without  some 
resistance  on  the  part  of  the  Courts,  it  came  to  be  applied 
to  a  mere  non-feasance,  or  neglect  to  do  what  one  was 
bound  to  do.  It  was  in  this  last  form  that  it  adapted 
Pollock,  itself  to  executory  contracts.  The  first  reported  attempt 
so  to  apply  it  was  in  the  reign  of  Henry  IV,  when  a  car- 
penter was  sued  for  a  non-feasance  because  he  had  under- 

1  Detinue  has  been  the  subject  of  contention  from  the  thirteenth 
century  as  to  whether  it  is  founded  on  contract  or  in  wrong  (Pollock  and 
Maitland,  Hist,  of  English  Law,  ed.  2.  ii.  180).  In  our  own  time  the  action 

Herbert,       of  Detinue  has  been  decided  to  be  an  action  of  tort.     Detinue  is  in  fact 

38o  P  °  founded  in  bailment,  but  the  contract  of  bailment  imposes  general  common 
law  duties  the  breach  of  which  may  be  treated,  and  should  be  treated,  as 

[1898]!  Q.B.  *  wrong.     The  judgment  of  Collins,  L.  J.,  in  Turner  v.  Stallibrass  states 

59-  this  clearly. 
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taken  (quare  assumpsisset)  to  build  a  house  and  had  made 
default.  The  judges  in  that  case  held  that  the  action, 
if  any,  must  be  in  covenant,  and  it  did  not  appear  that 
the  promise  was  under  seal.  But  in  course  of  time  the  Reasons 
desire  of  the  Common  Law  Courts  to  extend  their  juris-  tension!*" 
diction,  and  their  fear  lest  the  Chancery  by  means  of  the 
doctrine  of  Consideration,  which  it  had  already  applied 
ito  the  transfer  of  interests  in  land,  might  enlarge  its 
jurisdiction  over  contract,  produced  a  change  of  view. 
Early  in  the  sixteenth  century  it  was  settled  that  the 
[form  of  Trespass  on  the  Case  known  henceforth  as  the 
j  action  of  Assumpsit  would  lie  for  the  non-feasance,  or 
non-performance,  of  an  executory  contract ;  and  the 
form  of  writ,  by  which  this  action  was  commenced, 
perpetuated  this  peculiar  aspect  of  a  breach  of  pro- 
mise until  recent  enactments  for  the  simplification  of 
i  procedure. 

It  is  not  improbable  that  the  very  difficulty  of  obtaining  Result  in 
li  remedy  for  breach  of  an  executory  contract  led  in  the 
:nd  to  the  breadth  and  simplicity  of  the  law  as  it  now 
stands.     If  the  special  actions  ex  contractu  had  been 
leveloped  so  as  to  give  legal  force  to  informal  promises, 
jhey  might  have  been  applied  only  to  promises  of  a  par- 
ticular sort :  a  class  of  contracts  similar  to  the  consensual 
contracts  of  Roman  law,  privileged  to  be  informal,  would 
|}hen  have  been  protected  by  the  Courts,  as  exceptions  to 
;he  rule  that  Form  or  executed  Consideration  was  needed 
/o  support  a  promise. 

But  the  conception  that  the  breach  of  a  promise  was 
something  akin  to  a  wrong — the  fact  that  it  could  be 
emedied  only  by  a  form  of  action  which  was  originally 
pplicable  to  wrongs — had  a  somewhat  peculiar  result. 
?he  cause  of  action  was  the  non-performance  of  an 
mdertaking  ;  not  the  breach  of  a  particular  kind  of 
ontract ;  it  was  therefore  of  universal  application. 
?hus  all  promises  would  become  binding,  and  English  law 
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avoided  the  technicalities  which  must  needs  arise  from 
a  classification  of  contracts.  Where  all  promises  may 
be  actionable  it  follows  that  there  must  be  some  universal 
test  of  actionability,  and  this  test  was  supplied  by  the 
doctrine  of  Consideration. 

Considers-  It  is  a  hard  matter  to  say  how  Consideration  came  to 
test  of8  *  *orm  tne  basis  upon  which  the  validity  of  informal 
promises  might  rest.  Probably  the  quid  pro  quo  which 
furnished  the  ground  of  the  action  of  Debt,  and  the  detri- 
ment to  the  promisee  on  which  was  based  the  delictual 
action  of  Assumpsit,  were  both  merged  in  the  more 
general  conception  of  Consideration  as  it  was  developed 
in  the  Chancery. 

For  the  Chancellor  was  wont  to  inquire  into  the  inten- 
tions of  the  parties  beyond  the  Form,  or  even  in  the 
absence  of  the  Form  in  which,  by  the  rules  of  Common 
Law,  that  intention  should  be  displayed,  and  he  would  find 
evidence  of  the  meaning  of  men  in  the  practical  results 
to  them  of  their  acts  or  promises.  It  was  thus  that  the 
Covenant  to  stand  seised  and  the  Bargain  and  Sale  of 
lands  were  enforced  in  the  Chancery  before  the  Statute 
of  Uses  ;  and  the  doctrine  once  applied  to  simple  contract 
was  found  to  be  of  great  practical  convenience.  When 
a  promise  came  before  the  Courts  they  asked  no  more 
than  this,  '  Was  the  party  making  the  promise  to  gain 
anything  from  the  promisee,  or  was  the  promisee  to 
sustain  any  detriment  in  return  for  the  promise  ?  '  if  so, 
there  was  a  quid  pro  quo  for  the  promise,  and  an  action 
might  be  maintained  for  the  breach  of  it 1. 

Gradual        So  silent  was  the  development  of  the  doctrine  as  to  the 
growth  of  universal  need  of  Consideration  for  Contracts  not  und< 

doctrine. 


, 

.cal 


1  The  citation  of  authorities  for  the  purpose  of  the  foregoing  histori 
sketch  would  encumber  with  detail  a  part  of  this  book  in  which  brevity 
is  essential  to  the  general  plan.  The  student  may  now  be  referred  to 
the  chapter  on  Contract  in  the  History  of  English  Law,  by  Pollock  and 
Maitland,  ed.  2.  vol.  ii.  pp.  184-233,  or  to  Holds  worth,  History  of  English 
Law,  vol.  iii.  ch.  3. 
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seal,  and  so  marked  was  the  absence  of  any  express 
authority  for  the  rule  in  its  broad  and  simple  application, 
that  Lord  Mansfield  in  1765  raised  the  question  whether, 
in  the  case  of  commercial  contracts  made  in  writing, 
there  was  any  necessity  for  Consideration  to  support  the 
promise.  In  the  case  of  Pillans  v.  Van  Mierop  he  held  3  Burr.  1663. 
that  consideration  was  only  required  as  evidence  of  inten- 
tion, and  that  where  such  evidence  was  effectually  supplied 
in  any  other  way,  the  want  of  consideration  would  not 
affect  the  validity  of  a  parol  promise.  This  doctrine  was 
emphatically  disclaimed  in  the  opinion  of  the  judges 
delivered  not  long  afterwards  in  the  House  of  Lords,  in 
Rann  v.  Hughes.  The  logical  completeness  of  our  law  7  T.  R.  350. 
of  Contract  as  it  stands  at  present  is  apt  to  make  us  think 
that  its  rules  are  inevitable  and  must  have  existed  from 
all  time.  To  such  an  impression  the  views  set  forth  by 
Lord  Mansfield  in  1765  are  a  useful  corrective. 


Classification  of  Contracts. 

English  law  recognizes  only  two  kinds  of  contract,  Contracts 
formal  and  simple  ;  that  is,  the  Deed,  or  Contract  under  j^rmaj 
Seal,  and  the  contract  which  depends  for  its  validity  on  or  Simple. 
the  presence  of  consideration.  The  Legislature  has, 
however,  imposed  upon  certain  of  these  simple  contracts 
the  necessity  of  some  kind  of  Form,  either  as  a  condition 
of  their  existence  or  as  a  requisite  of  proof,  and  these 
stand  in  an  intermediate  position  between  the  Deed  to 
which  its  form  alone  gives  legal  force,  and  the  Simple 
Contract  which  rests  upon  Consideration  and  is  free  from 
the  imposition  of  any  statutory  form.  In  addition  to 
these  a  certain  class  of  Obligation  has  been  imported 
into  the  law  of  contract  under  the  title  of  Contracts  of 
Record,  and  though  these  obligations  are  wanting  in  the 
principal  features  of  Contract,  it  is  necessary,  in  deference 
to  established  authority,  to  treat  of  them  here. 

2605  , 
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Formal  and  Simple  contracts  may  then  be  further 
classified  as  follows  : — 


Classifica-        A.     Formal. 

tion  of 

contracts.  i.e.  dependent  for 
their  validity 
upon  their  Form. 


i.  Contracts  of  Record. 


2.  Contracts  under  Seal. 


B.     Simple.  \     3.  Contracts  required   by 

law    to    be    in    some 


i.e.  dependent  for 
their  validity 
upon  the  pre- 
sence of  Con»- 
sideration. 


form  other  than  under 
Seal. 

Contracts  for  which  no 
form  is  required. 


It  will  be  best  to  deal  first  with  the  essentially  formal 
contracts,  then  with  those  forms  which  are  superimposed 
upon  certain  simple  contracts,  and  then  with  Considera- 
tion, the  requisite  common  to  all  simple  contracts. 

FORMAL  CONTRACTS. 
§  1.  Contracts  of  Record. 

Contracts  The  obligations  which  are  styled  Contracts  of  Record 
'  are  Judgment  and  Recognizance  1. 

(i)Judg-  And  first  as  to  Judgment.  The  proceedings  of  Courts 
of  Record  are  entered  upon  parchment  rolls,  and  upon 
these  an  entry  is  made  of  the  judgment  in  an  action, 
when  that  judgment  is  final.  A  judgment  awarding  a 
sum  of  money  to  one  of  two  litigants,  either  by  way  of 
damages  or  for  costs,  lays  an  obligation  upon  the  other  to 
pay  the  sum  awarded.  Such  an  obligation  may  be  the 
final  result  of  a  lawsuit  when  the  Court  pronounces  judg- 

Howit      ment ;    or  the  parties  may  agree  to  enter  judgment  in 

tes'  favour  of  one  of  them.    This  may  be  done  before  litigation 

has  commenced  or  while  it  is  pending  ;   and  it  is  done  by 

1  Statutes  Merchant  and  Staple,  and  Recognizances  in  the  nature  of 
Statute  Staple,  are  contracts  of  record  long  since  obsolete  ;  they  were  once 
important,  because  they  were  acknowledgments  of  debt,  which,  when  duly 
made,  created  a  charge  upon  the  lands  of  the  debtor. 
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a  contract  of  a  formal  character.  A  iwrrant  of  attorney 
gave  authority  from  one  party  to  the  other  to  enter 
judgment  upon  terms  settled  ;  a  cognovit  actionem  was  an 
acknowledgment  by  one  party  of  the  right  of  the  other 
in  respect  of  a  pending  dispute  and  conferred  a  similar 
authority.  Since  the  Debtors  Act,  1869,  both  have  been 
in  practice  replaced  by  a  judge's  order  made  by  consent 
authorizing  the  plaintiff  forthwith  or  at  any  future  time 
to  enter  up  judgment  or  issue  execution 1. 

The  characteristics  of  an  obligation  of  this  nature  may  Itacharac- 
be  shortly  stated  as  follows  : — 

1.  Its  terms  admit  of  no  dispute,  but  are  conclusively 
proved  by  production  of  the  record. 

2.  So  soon  as  it  is  created  the  previously  existing  rights 
with  which  it  deals  merge,  or  are  extinguished  in  it  :   for 
instance,  A  sues  X  for  breach  of  contract  or  for  civil 
injury  :    judgment  is  entered  in  favour  of  A  either  by 
consent  or  after  trial :   A  has  no  further  rights  in  respect 
of  his  cause  of  action  ;    he  becomes  instead  the  creditor 
of  X  for  the  sum  awarded. 

3.  Such  a  creditor  has  certain  advantages  which  an 
ordinary  creditor  does  not  possess.     He  has  a  double 
remedy  for  his  debt ;  he  can  have  execution  levied  upon  the 
personal  property  of  the  judgment-debtor  and  so  can  obtain 
directly  the  sum  awarded  ;  he  can  also  bring  an  action  for 
the  non-fulfilment  of  the  obligation.     For  this  purpose  the 
judgment  not  only  of  a  Court  of  Record 2,  but  of  any 

Court  of  competent  jurisdiction,  British  or  foreign,  other  wiiiiamsv. 
than  a  County  Court  3,  is  treated  as  creating  an  obligation  M.&W.628. 

Grant  v. 

upon  which  an  action  may  be  brought  for  money  due.        Q^O' JL 

303. 

1  See  s.  27  of  the  Act.  Warrants  of  attorney  are,  however,  mentioned  in 

the  schedule  to  the  Stamp  Act,  1891. 

2  The  essential  features  of  a  Court  of  Record  are  (i)  that  its  '  acts  and   Stephen, 
judicial  proceedings  are  enrolled  for  a  perpetual   testimony,'  (2)  that  it   C°"""-«4 
can  fine  or  imprison  for  contempt.  461-2. 

3  County  Courts  Act,  1888,  s.  63.    If  action  could  be  brought  in  a  Superior 
Court  on  a  County  Court  judgment  the  cheap  remedy  which  County  Courts 
are  intended  to  give  would  become  expensive. 

F  2 
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Before  the  Judgments  Act,  1864,  the  judgment  creditor 
had,  during  the  lifetime  of  the  debtor,  a  charge  upon  his 
lands  ;  but  since  the  passing  of  that  statute  lands  are  not 
affected  by  a  judgment  until  they  have  been  formally 
taken  into  execution. 

(2)  Recog-      Recognizances  are  aptly  described  as  '  contracts  entered 

mzance.     jn^o  ^^  ^jle  d.own  in  jts  judicial  capacity.'     A  recogni- 

9-  P.  154.      zance  is  a  writing  acknowledged  by  the  party  to  it  before 

a  judge  or  officer  having  authority  for  the  purpose,  and 

enrolled  in  a  Court  of  Record.    It  usually  takes  the  form  of 

a  promise,  with  penalties  for  the  breach  of  it,  to  keep  the 

peace,  to  be  of  good  behaviour,  or  to  appear  at  the  assizes. 

The  following  is  an  example  : — 

Crown  '  Be  it  remembered,  that  on ,  A.B.  of ,  comes  into  the  King's 

S^App?'  Bench  Division  of  the  High  Court  of  Justice  before  me,  one  of  His 
Form  198.     Majesty's  Justices,  and  acknowledges  to  owe  our  Sovereign  Lord  the 

King  the  sum  of  £ ,  to  be  levied  upon  his  goods  and  chattels,  lands 

and  tenements,  to  His  Majesty's  use  upon  condition  that  if  the  said 

A.B.  shall  be  of  good  behaviour  for  the  space  of ,  to  be  computed 

from  and  after ,  and  keep  the  peace  towards  all  His  Majesty's  liege 

subjects,  and  especially  towards  C.D.and  not  depart  that  Court  without 
leave,  then  this  recognizance  to  be  void,  or  else  to  remain  in  full  force.' 

There  is  little  of  the  true  nature  of  a  contract  in  the 
so-called  Contracts  of  Record.  Judgments  are  obligations 
dependent  for  their  binding  force,  not  on  the  consent  of 
the  parties,  but  upon  their  direct  promulgation  by  the 
sovereign  authority  acting  in  its  judicial  capacity. 
Recognizances  are  promises  made  to  the  sovereign  with 
whom,  both  by  the  technical  rules  of  English  law  and 
upon  the  theories  of  Jurisprudence,  the  subject  cannot 
contract.  We  need  consider  these  obligations  no  further. 

§  2.  Contract  under  Seal. 

Contract        The  only   '  formal '   Contract   of  English  law  is  the 
under        Contract  under  Seal,  sometimes  also  called  a  Deed  and 

Jseal. 

sometimes  a  Specialty.    It  is  the  only  *  formal '  Contract, 
because  it  derives  its  validity  neither  from  the  fact  of 
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agreement,  nor  from  the  consideration  which  may  exist 
for  the  promise  of  either  party,  but  from  the  form  in  which 
it  is  expressed.  Let  us  then  consider  (i)  how  the  contract 
under  seal  is  made  ;  (2)  in  what  respect  it  differs  from 
simple  contracts  ;  (3)  under  what  circumstances  it  is 
necessary  to  contract  under  seal. 

(i)  Hoiv  a  Contract  under  Seal  is  tnade. 
A  deed  must  be  in  writing  or  printed,  on  paper  or  sheppard 

Touchstone, 

parchment.    It  ..is  often  said  to  be  executed,  or  made  S3» 
conclusive  as  between  the   parties,  by  being    *  signed,  Signed, 
sealed,  and  delivered.'     Of  these  three  things  there  is 
some  doubt  as  to  the  necessity  of  a  signature,  though  no  cooch  v. 

Goodman, 

one,  unless  ambitious  of  giving  his  name  to  a  leading  case,  2  Q  B-  597- 

would  omit  to  sign  a  deed.     But  that  which  identifies 

a  party  to  a  deed  with  the  execution  of  it  is  the  presence 

of  his  seal ;    that  which  makes  the  deed  operative,  so  Sealed. 

far  as  he  is  concerned,  is  the  fact  of  its  delivery  by  him. 

Delivery  is  effected  either  by  actually  handing  the  deed  Delivered. 

to  the  other  party  to  it,  or  to  a  stranger  for  his  benefit,  or  xenps  v. 

*         •  Wickham, 

by  words  indicating  an  intention  that  the  deed  should  %£'atLI" 
become  operative  though  it  is  retained  in  the  possession  |J*^ovj 
of  the  party  executing.     In  the  execution  of  a  deed  seals  ^J.  P.  c. 
are  commonly  affixed  beforehand,  and  the  party  executing 
the  deed  signs  his  name,  places  his  finger  on  the  seal 
intended  for  him,  and  utters  the  words  '  I  deliver  this  as 
my  act  and  deed.'     Thus  he  at  once  identifies  himself 
with  the  seal,  and  indicates  his  intention  to  deliver,  that 
is,  to  give  operation  to  the  deed. 

A  deed  may  be  delivered  subject  to  a  condition  ;  it  then  Escrow. 
does  not  take  effect  until  the  condition  is  performed  : 
during  this  period  it  is  termed  an  escrow,  but  immediately 
upon  the  fulfilment  of  the  condition  it  becomes  operative 
and  acquires  the  character  of  a  deed.  There  is  an  old 
rule  that  a  deed,  thus  conditionally  delivered,  must  not  sheppard, 

Touchstone 

be  delivered  to  one  who  is  a  party  to  it,  else  it  takes  effect  s« 


70  FORMATION  OP  CONTRACT  Part  II 

London      at  once,  on  the  ground  that  a  delivery  in  fact  outweighs 

Freehold 


suffieidLord  verbal   conditions.     But   the   modern   cases   appear   to 
at^ilif11'  snow  that  the  intention  of  the  parties  prevails  if  they 

clearly  meant  the  deed  to  be  delivered  conditionally. 
Indenture  The  distinction  between  a  Deed  Poll  and  an  Indenture 
poll.  '  *s  no  l°nger  important  since  the  Law  of  Real  Property 
Amendment  Act,  1845,  s.  5.  Formerly  a  deed  made  by 
one  party  had  a  polled  or  smooth-cut  edge  ;  a  deed  made 
between  two  or  more  parties  was  copied  for  each  on  the 
same  parchment,  and  the  copies  cut  apart  with  indented 
edges,  so  as  to  enable  them  to  be  identified  by  fitting  the 
parts  together.  Such  deeds  were  called  Indentures.  An 
indented  edge  is  not  now  necessary  to  give  the  effect  of 
an  Indenture  to  a  deed  purporting  to  be  such. 

(2)  Characteristics  of  Contract  under  Seal. 

(a)  Estop-      (a)  Estoppel  is  a  rule  of  evidence  whereby  a  man  is  not 

allowed  to  disprove  facts  in  the  truth  of  which  he  has  by 

words  or  conduct  induced  others  to  believe,  knowing  that 

they  might  or  would  act  on  such  belief.     This  rule  of 

Building      evidence  is  of  strict  application  to  recitals  and  statements 

SnTiths3^     made  under  seal.     If  these  are  express  and  clear,  'they 

I-  are  conclusive  against  the  parties  to  it  in  any  litigation 

Taunton,  j.,  arising  upon  the  deed.     *  Where  a  man  has  entered  into 

in  cowman  *-*       * 

a  A^E)  a  solemn  engagement  by  and  under  his  hand  and  seal  as 
to  certain  facts,  he  shall  not  be  permitted  to  deny  any 
matter  he  has  so  asserted.' 

Fn*rlLife        ^J1  insurance  Company  disputed  payment  on  a  life 

9°hnVson,      policy  on  the  ground  of  misrepresentation  made  by  the 

[iooo]2K.B.  assured  in  the  proposal  which  was  recited  in  the  policy. 

It  was  found  as  a  fact  that  the  proposal  was  not  made 

by  the  assured,  and  the  Company  then  contended  that  if 

there  was  no  proposal  there  could  be  no  policy.     The 

Court  held  that  the  Company,  by  issuing  a  policy  in  which 

the  proposal  was  recited  and  by  receiving  premiums,  were 

estopped  from  denying  the  existence  of  the  proposal. 
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(6)  Where  two  parties  have  made  a  simple  contract  (5)  Merger. 
for  any  purpose,  and  afterwards  have  entered  into  an 
identical  engagement  by  deed,  the  simple  contract  is 
*  merged  '  in  the  deed  and  becomes  extinct.  This  extinc- 
tion of  a  lesser  in  a  higher  security,  like  the  extinction 
of  a  lesser  in  a  greater  interest  in  lands,  is  called  merger. 

(c)  A  right  of  action  arising  out  of  simple  contract  is  (c)  Limi- 
barred  if  not  exercised  within  six  years.  actions? 

A  right  of  action  arising  out  of  a  contract  under  seal 
is  barred  if  not  exercised  within  twenty  years. 

These  general  statements  must  be  taken  with  some  infra, 
qualifications  to  be  discussed  hereafter. 

(d)  If  a  man  dies  leaving  debts  unpaid,  those  creditors  (d)  Reme- 
whose  rights  are  evidenced  by  deed  had,  and  still  have,  against 
some  advantages  which  are  not  possessed  by  creditors 
whose  rights  rest  upon  simple  contract. 

In  administering  the  personal  estate  of  a  testator  or 
intestate  person,  creditors  by  specialty  were  formerly 
entitled  to  priority  over  creditors  by  simple  contract. 
Their  privilege  in  this  respect  is  taken  away  by  the 
Administration  of  Estates  Act,  1869. 

The  creditor  by  specialty  had  also  at  one  time  an 
advantage  in  dealing  with  the  real  estate  of  the  debtor. 

If  the  debtor  bound  himself  and  his  heirs  by  deed,  the 
Common  Law  gave  to  the  specialty  creditor  a  right, 
which  the  creditor  by  simple  contract  did  not  possess,  to 
have  his  debt  satisfied  by  the  heir  out  of  the  lands  of  his 
ancestor  :  the  liability  thus  imposed  on  the  heir  was 
extended  to  the  devisee  by  3  &  4  Will,  and  Mary,  c.  14,  s.  2. 

This  Act,  repealed  and  re-enacted  with  extensions  of 
the  creditor's  remedy  in  1830,  has  been  followed  by 
legislation  which  has  gradually  placed  the  simple  contract 
creditor  on  an  equal  footing  with  the  specialty  creditor 
as  regards  the  real  estate  of  the  debtor. 

First  by  3  &  4  Will.  4,  c.  104,  real  estate  not  charged 
with  the  payment  of  the  debts  of  the  deceased  might  be 
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administered  in  a  Court  of  Equity  for  the  payment  of 
debts,  but  the  simple  contract  creditor  ranked  after  the 
specialty  creditor. 

Then  by  the  Administration  of  Estates  Act,  1869,  the 
priority  of  the  specialty  creditor  was  taken  away,  but  the 
simple  contract  creditor  remained  at  this  disadvantage 
that  unless  he  obtained  the  administration  of  the  estate 
in  Chancery  he  had  no  claim  on  the  realty. 

Finally,  the  Land  Transfer  Act,  1897,  creates  a  'real 
representative  '  who  is  to  administer  real  estate,  subject 
to  the  same  liabilities  as  to  debt  as  if  it  were  personal 
estate.  There  is  no  longer  a  need  for  administration  by 
the  Court  to  place  the  two  kinds  of  creditor  on  the  same 
footing.  The  specialty  creditor  only  retains  this  advan- 
Re  jones,  tage  that  the  fund  available  for  him  is  not  liable  to  the 

'44°'  executor's  right  of  retainer  1  unless  for  a  specialty  debt. 
(e.)Gratui-      (v)  A  gratuitous  promise,  or  promise  for  which  the 
touspro-    promisor  obtains  no  consideration  present  or  future,  is 

mise  un-     * 

der  seal     binding  if  made  under  seal,  but  is  of  no  legal  effect  if  made 

is  binding. 

verbally,  or  in  writing  not  under  seal.  We  have  noted  above 
that  this  feature  of  contracts  under  seal  has  been  ex- 
plained by  the  solemnity  of  their  form  which  is  said  to 
import  consideration,  and  so  to  supply  evidence  of  inten- 
tion. But  we  have  seen  that  this  is  historically  untrue. 
The  Form  made  the  contract  binding  upon  the  promisor, 
and  not  the  intention  of  which  the  Form  was  the  expres- 
sion. The  doctrine  of  Consideration  is  of  later  date,  and 
as  it  has  developed,  has  tended  to  limit  this  peculiarity  of 
the  promise  under  seal  by  the  introduction  of  exceptions  to 
the  general  rule  that  a  gratuitous  promise  so  made  is 
binding. 

At  Common  Law,  contracts  in  restraint  of  trade,  though 
under  seal,  must  be  shown  to  be  reasonable  ;  and  one 

1  The  right  of  retainer  is  the  right  of  the  executor  to  pay  to  himself, 
before  any  other  creditor  of  equal  rank,  any  debt  due  to  him  by 
deceased. 
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test  of  the  reasonableness  of  the  transaction  is  the  presence  ^allan  v;, 
of  Consideration.     And  the  rule  is  general  that  if  there  &w.66s. 
be  in  fact  Consideration  for  a  deed,  the  party  sued  upon 
it  may  show  that  the  Consideration  was  illegal,  or  immoral ;  Collins  v. 

Blantern. 

in  which  case  the  deed  will  be  void.  *  sm.  L.  c. 

1 2th  ed. 

But  it  is  in  the  Chancery  that  we  find  this  privilege  p-4"- 
most  encroached  upon.     The  idea  of  Consideration  as 
a  necessary  element  of  Contract  as  well  as  of  Conveyance, 
if  it  did  not  actually  originate  in  the  Chancery,   has 
always  met  with  peculiar  favour  there.    It  was  by  means  Equitable 
of  inferences  drawn  from  the  presence  or  absence  of  absence  of 

Consideration  that  the   Covenant  to  stand  seised,   the  Considera- 
tion. 

Bargain  and  Sale  of  lands,  and  the  Resulting  Use  first 
acquired  validity.  And  in  administering  its  peculiar 
remedies,  where  they  are  applicable  to  Contract,  Equity 
followed  the  same  principles. 

The  Court  will  not  grant  specific  performance  of  a  infra, 
gratuitous  promise,  whether  or  no  the  promise  is  made 
by  deed.  And  absence  of  Consideration  is,  or  may  be, 
corroborative  evidence  of  the  presence  of  Fraud  or  Undue 
Influence,  on  sufficient  proof  of  which  the  court  will 
rectify  or  cancel  the  deed. 

The  best  illustration  of  a  gratuitous  promise  under  seal  Bonds, 
is  supplied  by  a  Bond.  A  Bond  may  be  technically 
described  as  a  promise  defeasible  upon  condition  subse- 
quent ;  that  is  to  say,  it  is  a  promise  under  seal  by  A  to 
pay  a  sum  of  money,  which  promise  is  to  cease  to  be 
binding  upon  him  if  a  condition  stated  in  the  bond  is 
performed.  The  promise,  in  fact,  imposes  a  penalty 
for  the  non-performance  of  the  condition  which  is  the 
real  object  of  the  bond.  The  condition  desired  to  be 
secured  may  be  a  money  payment,  an  act  or  a  forbearance. 
In  the  first  case  the  instrument  is  called  a  common 
money  bond  :  in  the  second  a  bond  with  special  con- 
ditions. 
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For  instance  : — 

A  promises  X,  under  seal,  that  on  the  ensuing  Christmas  Day  he 
will  pay  to  X  £500 ;  with  a  condition  that  if  before  that  day  he  has 
paid  to  X  £250  the  bond  is  to  be  void. 

A  promises  X,  under  seal,  that  on  the  ensuing  Christmas  Day  he 
will  pay  to  X  £500 ;  with  a  condition  that  if  before  that  day  M  has 
faithfully  performed  certain  duties  the  bond  is  to  be  void. 

Legal  Common  law  has  differed  from  Equity  in  its  treatment 

a/bond?     of  bonds  much  as  it  did  in  its  treatment  of  mortgages. 

Common  law  took  the  contract  in  its  literal  sense  and 
enforced  the  fulfilment  of  the  entire  promise  upon  breach 
of  the  condition. 

Equitable  Equity  looked  to  the  object  which  the  bond  was  in- 
tended to  secure,  and  would  restrain  the  promisee  from 
obtaining  more  than  the  amount  of  money  due  under  the 
condition,  or  the  damages  which  accrued  to  him  by  its 
breach. 

8&9wni.3,      Statutes   have  long   since  limited  the  rights  of  the 
4  &  5  Anne,  promjsee  ^Q  ^e  actual  loss  sustained  by  breach  of  the 
condition. 

(3)  When  it  is  essential  to  employ  the  Contract  under  Seal. 

Require-        ^  ig  sometimes  necessary  for  the  validity  of  a  contract 
mentsby  to  empiOy  the  form  of  a  deed. 

Statute :  J 

A  transfer  of  shares  in  companies  governed  by  the 
Companies  Clauses  Act l ;  a  transfer  of  a  British  ship 
or  any  share  therein  2  ;  a  lease  of  lands,  tenements,  or 
hereditaments  for  more  than  three  years,  must  be  made 
under  seal  3. 
at  Com-  Common  Law  requires  in  two  oases  that  a  contract 

men  Law,  ,  ,  ,  ,  ,  , 

should  be  made  under  seal, 
gratuitous      (a\  A  gratuitous  promise,  or  contract  in  which  there  is 

promises, 

no  consideration  for  the  promise  made  on  one  side  and 

1  8  &  9  Viet.  c.  16.  s.  14. 

*  Merchant  Shipping  Act,  1 894, 8.  24.     See  Form  in  Schedule  A  of  the  Act. 

*  Statute  of  Frauds,  1677  (29  Car.  II.  c.  3),  es.  1,2;  Law  of  Real  Property 
Amendment  Act,  1845,  s.  3. 
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accepted  on  the  other,  is  void  unless  made  under  seal. 

'  It  is  not  really  unreasonable,  or  practically  inconvenient  f  oakes  v 

that  the  law  should  require  particular  solemnities,  to  Ca.oos. 

give  to  a  gratuitous  promise  the  force  of   a   binding 

obligation.' 

(6)  A  corporation  aggregate  can  only  be  bound  by  con-  contracts 

tracts  under  the  corporate  seal.  porationa. 

'The  seal  is  the  only  authentic  evidence  of  what  the  corporation 
3 as  done,  or  agreed  to  do.  The  resolution  of  a  meeting  however 
numerously  attended  is,  after  all,  not  the  act  of  the  whole  body. 
Every  member  knows  he  is  bound  by  what  is  done  under  the  com- 
mon seal  and  by  nothing  else.  It  is  a  great  mistake,  therefore,  to 
speak  of  the  necessity  for  a  seal  as  a  relic  of  ignorant  times.  It  is 
no  such  thing.  Either  a  seal,  or  some  substitute  for  a  seal,  which  Mayor  of 

Ludlow  v. 

jy  law  shall  be  taken  as  conclusively  evidencing  the  sense  of  the  Charlton,  6 
whole  body  corporate,  is  a  necessity  inherent  in  the  very  nature  of 
a  corporation.' 

To  this  rule  there  are  certain  exceptions.    Matters  of  Excep- 
trifling  importance,  or  daily  necessary  occurrence,  do  not 
require  the  form  of  a  deed.     The  supply  of  coals  to  a  Bradfieid" v' 
workhouse,  the  hire  of  an  inferior  servant,  furnish  in-  ^B^O.' 
stances  of  such  matters.     And  where  a  municipal  cor-  MayoVof 
^oration  owned  a  graving  dock  in  constant  use,  it  was  Hunif,SL.nR.n 

10  C.  P.  402. 

bteld  that  agreements  for  the  admission  of  ships  might 
be  made  by  simple  contract. 

Trading  corporations  may  through  their  agents  enter 
.nto  simple  contracts  relating  to  the  objects  for  which 
bhey  were   created.      '  A  company  can  only  carry  on  south  of 
business  by  agents, — managers  and  others  ;    and  if  the  c °wadd£°' 
contracts  made  by  these  persons  are  contracts  which 
relate  to  the  objects  and  purposes  of  the  company,  and 
bire  not  inconsistent  with  the  rules  and  regulations  which 
govern  their  acts,  they  are  valid  and  binding  on  the 
company,  though  not  under  seal.' 

The  Companies  (Consolidation)  Act,  1908,  s.  76  (re- 
snacting  a  similar  provision  in  an  earlier  Act)  enables 

company  incorporated  under  the  Companies  Acts  to 
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enter,  through  its  agents,  into  contracts  in  writing  or  by 
parol,  in  cases  where  such  contracts  could  be  entered 
into  by  private  persons  in  like  manner  ;  and  the  Legis- 
lature has  also  in  some  other  cases  freed  corporations 
from  the  necessity  of  contracting  under  seal  and  provided 
different  forms  in  which  their  common  assent  may  be 
expressed.  Indeed,  at  the  present  time,  and  especially 
since  companies  incorporated  under  the  Companies  Acts 
far  exceed  in  number  corporations  of  other  kinds,  the  cases 
which  are  covered  by  the  exceptions  to  the  rule  which 
requires  a  corporation  to  contract  under  seal  are  infinitely 
greater  than  those  to  which  the  rule  itself  still  applies. 
Effects  of  There  was  for  some  time  a  conflict  of  judicial  decision  as 
ance°b™  *°  *ne  liability  of  a  corporation  in  cases  where  no  contract 


one  party.  ^s  been  made  under  seal  but  where  goods  have  been 
ciarke  v.     supplied,  or  work  done  for  the  purpose  for  which  the 

Cuckfield 

L"J°VB    corporation    exists.      The   point  was   finally  settled   in 
3*9-'          Lawf&rd  v.  Bill&ricay  R.D.C. 

[1903]  i  K.B. 

A  Committee  of  a  Rural  District  Council  employed  an 
engineer,  already  engaged  by  the  Corporation  for  certain 
purposes,  to  do  a  number  of  acts  in  reference  to  work  for 
which  he  had  not  been  engaged.  The  Committee  had 
no  power  to  bind  the  corporation  by  entering  into  con- 
tracts, but  their  minutes  were  approved,  and  their  acts 
thereby  affirmed  and  adopted  by  the  Council.  The  Court 
held  that  the  work  done  was  work  for  the  doing  of  which 
the  corporation  was  created,  and  that  having  taken  the 
benefit  of  the  work  they  could  not  refuse  to  pay  for  it. 
It  should  be  noted  that  breach  of  an  executory  contract 
of  employment  made  with  an  engineer,  not  under  seal, 
would  clearly  have  given  no  right  of  action  to  the  engineer 
or  to  the  corporation. 
Fish-  It  would  appear  that  where  a  corporation  has  done 

mongers 

RobJrtLV'  a^  tnat  i*  was  bound  to  do  under  a  simple  contract  it 


mav  jn  jjke  manner  sue  the  other  party  for  a  non-per- 
formance of   his  part.     But   a   part  -performance  of  a 
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contract  by  the  corporation  will  not  take  the  case  out  Mayor  of 

Kidder- 

of  the  general  rule,  and  entitle  it  to  sue.  minster  v. 

Hardwick, 

The  decision  in  Lawford  v.  Billericay  R.D.G.  illustrates  L-R-9Ex- 
the  manner  in  which  the  Courts  endeavour  to  mitigate 
a  common  law  rule  where  its  strict  application  would 
lead  to  manifest  injustice.  The  case  however  is  different 
where  the  rule  is  one  prescribed  by  statute.  By  s.  174  of 
the  Public  Health  Act,  1875,  contracts  made  by  an  urban 
authority  under  the  powers  and  for  the  purposes  of  the 
Act,  of  a  value  or  amount  exceeding  £50,  must  be  under 
seal,  and  in  the  face  of  this  positive  direction  of  the 
tatute  the  common  law  exceptions  above  referred  to 
lave  no  application.  An  urban  authority  may  there-  Youn^v. 
ore  take  the  full  benefit  of  such  contracts  and  yet  set  up  Corpon?00 

f  '     t'011!  8  App. 

fterwards  the  absence  of  a  seal  as  a  complete  defence,  cas-si/. 

$ut  the  Courts  have  shown  themselves  unwilling  to  extend 
principle  which  enables  local  authorities  to  avoid  pay- 
ment of  their  debts,  and  have  held  that  the  decision  in 
Lawford  v.  Billericay  R.D.G.  continued  to  apply  even  in 

;he  case  of  an  urban  authority,  where  the  contract  sued 

upon  was  made  under  powers  given  by  a  special  Act,  and  ^"fJfr/c 

not  by  the  Act  of  1875.  g»d 2  dh- 


SIMPLE  CONTRACTS. 
§  3.  Simple  Contracts  required  to  be  in  writing. 

We  have  now  dealt  with  the  contract  which  is  valid  by  simple 
reason  of  its  Form  alone,  and  we  pass  to  the  contract  contracts- 
which   depends   for  its   validity   upon  the   presence   of  Alljequke 
Consideration. 

In  other  words,  we  pass  from  the  Formal  to  the  Simple 
Contract,  or  from  the  Contract  under  Seal  to  the  parol 
Contract,  so  called  because,  with  certain  exceptions  to 

mentioned  immediately,  it  can  be  entered  into  by  word 

mouth. 

Certain  simple  contracts  cannot   be  enforced  unless 
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Some        written  evidence  of  the  terms  of  the  agreement  and  of  the 
be  ex-       parties  to  it  is  produced  ;  but  writing  is  here  needed,  not 


as  S^v^nS  efficacy  to  the  contract,  but  as  evidence  of  its 
existence.  Consideration  is  as  necessary  as  in  those  cases 
in  which  no  writing  is  required  :  '  if  contracts  be  merely 
written  and  not  specialties,  they  are  parol  and  considera- 
tion must  be  proved.' 

These  are  therefore  none  the  less  Simple  Contracts, 
because  written  evidence  of  a  certain  kind  is  required 
concerning  them. 

The  principal  statutory  requirements  of  form  in  simpl 
contract  are  briefly  as  follows  :  — 
Statutory       i.  A  bill  of  exchange  needed  to  be  in  writing  by  the 
ments.      custom  of  merchants,  adopted  into  the  Common  Law. 
A  promissory  note  was  subject  to  a  like  requirement 
3  &  4  Anne,  c.  8.    Both  documents  are  now  governed 
the  Bills  of  Exchange  Act,  1882,  which  further  provide 
that  the  acceptance  of  a  bill  of  exchange  must  also  be  ii 
writing. 

2.  Assignments  of  copyright  under  the  Copyright  Act, 
1911,  must  be  in  writing. 
54  &  55  Viet,      3.  Contracts  of  Marine  Insurance  must  be  made  in  tl 

c.  $6.  s.  93. 

6  Edw.  7,     form  of  a  policy. 
0.41.3.22.  * 

4.  The  acceptance  or  transfer  of  shares  in  a  company 
is  usually  required  to  be  in  a  certain  form  by  the  Acts 
Parliament  which  govern  companies  generally  or  refer 
particular  companies. 
9Geo.  4.         <.  An    acknowledgment    of    a    debt    barred    by    tl 

c.  14.  s.  I. 

i9&2oVict.  Statutes  of  Limitation  must  be  in  writing  signed  by  the 

c.  97.  s.  13. 

debtor,  or  by  his  agent  duly  authorized. 

6.  Certain   special   contracts   are   required   to    be   ii 

writing  by  particular  statutes  :    e.  g.   special  contracts 

with  Railway  Companies  for  the  carriage  of  goods,  under 

the  Railway  and  Canal  Traffic  Act,  1854,  s-  7- 

Statute  of      7.  The  Statute  of  Frauds,  1677,  s.  4  requires  writtei 

rau  s-     evidence  in  the  case  of  certain  contracts. 
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8.  The  Sale  of  Goods  Act,  1893,  s.  4  requires,  in  the  Sale  of 
absence  of  certain  specified  conditions,  written  evidence 
in  the  case  of  contracts  for  the  sale  of  goods  worth  £10  or 
upwards. 

The  requirements  of  the  Statute  of  Frauds  and  of  the 
Sale  of  Goods  Act  are  those  which  need  special  treatment, 
and  with  these  we  may  now  deal. 

STATUTE  OF  FEATJDS,  1677,  Section  4. 

S.  4.  '  No  action  shall  be  brought  whereby  to  charge  any  executor 
or  administrator  upon  any  special  promise  to  answer  damages  out 
of  his  own  estate;  or  whereby  to  charge  the  defendant  upon  any 
i  special  promise  to  answer  for  the  debt,  default,  or  miscarriage  of 
|  another  person ;  or  to  charge  any  person  upon  any  agreement  made 
|iu  consideration  of  marriage ;  or  upon  any  contract  or  sale  of  lands, 
[tenements  or  hereditaments,  or  any  interest  in  or  concerning  them ; 
or  upon  any  agreement  that  is  not  to  be  performed  within  the  space 
of  one  year  from  the  making  thereof;  unless  the  agreement  upon 
which  such  action  shall  be  brought,  or  some  memorandum  or  note 
thereof  shall  be  in  writing,  and  signed  by  the  party  to  be  charged 
herewith  or  some  other  person  thereunto  by  him  lawfully  authorized.' 

As  regards  this   section   we   have   to   consider   three 

matters. 

(1)  The  nature  of  the  contracts  specified. 

(2)  The  form  required. 

(3)  The  effect  upon  such  contracts  of  a  non-com- 
aliance  with  the  provisions  of  the  statute. 

(i)  We  will  first  note  the  characteristics  of  the  five 
orts  of  contracts  specified  in  the  section. 

Special  promise  by  an  executor  or  administrator  to  answer 
lamages  out  of  his  own  estate,. 

The  liabilities  of  an  executor  or  administrator  in  respect  Nature  of 

f  the  estate  of  a  deceased  person  are  of  two  kinds.     At  ?.x?°!1.tor's 
^  T       i  y  * 

nmon  Law  he  may  sue  and  be  sued  upon  obligations 

evolving  upon  him  as  representative  of  the  deceased, 
n  Equity  he  may  be  compelled  to  carry  out  the  directions 
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of  the  deceased  in  respect  of  legacies,  or  to  give  effect  to 
the  rules  of  law  relating  to  the  division  of  the  estate  of 
an  intestate.  In  neither  case  is  he  bound  to  pay  any- 
thing out  of  his  own  pocket  :  his  liabilities  are  limited 
by  the  assets  of  the  deceased.  But  if,  in  order  to  save  the 
credit  of  the  deceased,  or  for  any  other  reason,  he  choose 
to  promise  to  answer  damages  out  of  his  own  estate,  that 
promise  must  be  in  writing  together  with  the  considera- 
Rann  v.  tion  for  it,  and  must  be  signed  by  him  or  his  agent.  It  is 
7  T.  R.  350  almost  needless  to  add  that  in  this,  and  in  all  other  con- 

(n). 

tracts  under  the  section,  the  presence  of  writing  will  not 
atone  for  the  absence  of  consideration. 

Any  promise  to  answer  for  the  debt,  default,  or  miscarriage 
of  another  person. 

This  is  a  promise  of  guarantee  or  suretyship.  It  is 
always  reducible  to  this  form  :  '  Deal  with  X,  and  if  he 
does  not  pay  you,  I  will.' 

The  pro-  («)  This  promise  must  be  carefully  distinguished  from 
fersfrom  a  con*ract  °^  indemnity,  or  promise  to  save  another 
indem-  harmless  from  the  result  of  a  transaction  into  which  he 

nity. 

enters  at  the  instance  of  the  promisor.  The  distinction 
is  of  great  practical  importance,  because  a  contract  of 
indemnity,  unlike  that  of  guarantee,  does  not  require  to 
be  evidenced  by  writing  of  any  sort. 

In  a  contract  of  guarantee  there  must  always  be  three 
parties  in  contemplation ;  a  principal  debtor  (whose 
liability  may  be  actual  or  prospective),  a  creditor,  and 
a  third  party  who  in  consideration  of  some  act  or  promise 
on  the  part  of  the  creditor,  promises  to  discharge  the 
debtor's  liability,  if  the  debtor  should  fail  to  do  so. 
[1894]  The  case  of  Guild  v.  Conrad  affords  a  good  illustration 

*'  both  of  a  guarantee  and  of  an  indemnity.  The  plaintiff 
at  the  request  of  the  defendant  accepted  the  bills  of  a  firm 
of  Demerara  merchants,  receiving  a  guarantee  from  the 
defendant  that  he  would,  if  necessary,  meet  the  bills  at 
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maturity.  Later  the  firm  got  into  difficulties  and  the 
defendant  promised  the  plaintiff  that  if  he  would  accept 
their  bills  the  funds  should  in  any  event  be  provided.  The 
first  promise  was  a  guarantee,  the  second  an  indemnity. 

'  In  my  opinion,'  said  Davey,  L.  J.,  '  there  is  a  clear  distinction 
between  a  promise  to  pay  the  creditor  if  the  principal  debtor 
makes  default  in  payment,  and  a  promise  to  keep  a  person  who  has 
entered,  or  is  about  to  enter  into  a  contract  of  liability,  indemnified 
against  that  liability  independently  of  the  question  whether  a  third 
person  makes  default  or  not.' 

There  must,  in  fact,  be  an  expectation  that  another  Harburg 

'  person  '  will  pay  the  debt  for  which  the  promisor  makes  ber  comb 

himself  liable,  and  in  the  absence  of  such  expectation  ?far^n' 

the  contract  is  not  a  contract  of  suretyship.  l  ^-  "• 7?8 

X,  the  bailiff  of  a  County  Court,  was  about  to  arrest  Reader  v. 

a  debtor  ;  A  promised  to  pay  the  debt  if  X  would  forbear  c."i,  N°  s? 

3-J-4* 

to  arrest  the  debtor.  This  was  held  to  be  a  promise  of 
indemnity  from  A  to  X,  since  the  debtor  was  under  no 
liability  to  X,  and  X  was  not  authorized  by  the  creditor 
to  make  this  arrangement. 

(6)  There  must  be  a  liability,  actual  or  prospective,  of  Necessi- 
a  third  party  for  whom  the  promisor  undertakes  to  answer.  mary  Ua- 
If  the  promisor  makes  himself  primarily  liable  the  promise  ^J  of 
is  not  within  the  statute,  and  need  not  be  in  writing.  party, 

'  If  two  come  to  a  shop  and  one  buys,  and  the  other,  to  gain  him 
credit,  promises  the  seller  "  If  he  does  not  pay  you,  I  unll"  this  is 
a  collateral  undertaking  and  void x  without  writing  by  the  Statute 
of  Frauds.     But  if  he  says,  "  Let  him  have  the  goods,  I  will  be  your  /fcrcuriam 
paymaster,"  or  "  I  will  see  you  paid,"  this  is  an  undertaking  as  for  y"  Darnell, 
himself,  and  he  shall  be  intended  to  be  the  very  buyer  and  the  other   |  J™^  33S'. 
to  act  as  but  his  servant.' 

(c)  The  liability  may  be  prospective  at  the  time  the  and  a  real 
promise  is  made,  as,  for  example,  a  promise  by  A  to  X  that 
if  M  employs  X,  he  (A)  will  go  surety  for  payment  of  the 
services  rendered  ;  yet  there  must  be  a  principal  debtor 
at  some  time  :  else  there  is  no  suretyship,  and  the  promise, 
though  not  in  writing,  will  nevertheless  be  actionable. 

1  The  word  '  void '  is  used  incorrectly  where  '  unenforceable  '  is  meant. 

2605 
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Thus  if  X  says  to  A  '  If  I  am  to  do  this  work  for  M I  must 
Mount        be  assured  of  payment  by  some  one.'  and  A  says  '  do  it  ; 

Stephen  v. 

Lakemiui^  I  wjH  see  you  paid,'  there  is  no  suretyship,  unless  M 

L7>RW7QfB.  should  incur  liability  by  giving  an  order  :   if  he  gives  no 

order  and  the  work  is  nevertheless  done  by  X,  A  would 

be  liable,  not  as  surety,  but  as  principal  debtor,  by  reason 

of  his  oral  promise. 

(d)  If  there  be  an  existing  debt  for  which  a  third  party 

is  liable  to  the  promisee,  and  if  the  promisor  undertake 

to  be  answerable  for  it,  still  there  is  no  guarantee  if  the 

terms  of  the  arrangement  are  such  as  to  effect  an  extin- 

Goodman  v.  guishment  of  the  original  liability.     If  A  says  to  X,  '  give 

&  Aid1.  297.  jf  a  receipt  in  full  for  his  debt  to  you,  and  I  will  pay  the 

amount,'  this  promise  would  not  fall  within  the  statute  ; 

and  con-    for  there  is  no  suretyship,  but  a  substitution  of  one  debtor 

tinuous. 

for  another.     The  liability  of  the  third  party  must  be 

a  continuing  liability. 

May  arise       (e)  The  debt,  default,  or  miscarriage  spoken  of  in  the 
wrong.      Statute  will  include  liabilities  arising  out  of  wrong  as 

28.  &  AW.  well  as  out  of  contract.     So  in  Kirkham  v.  Marter,  M 
613. 

wrongfully  rode  the  horse  of  X  without  his  leave,  and 

killed  it.     A  promised  to  pay  X  a  certain  sum  in  considera- 
tion of  his  forbearing  to  sue  M ,  and  this  was  held  a  promise 
to  answer  for  the  '  miscarriage  '  of  another  within  the  \ 
meaning  of  the  statute. 

Re  Hoyie,  (J)  It  has  been  necessary  in  the  case  of  this  contract  to 
at  p.  97-  point  out  that  the  words  of  the  Statute  only  apply  to 
promises  on  which  an  action  at  law  can  be  brought.  It 
might  be  possible  so  to  frame  a  guarantee,  as  between  part- 
ners, that  it  could  only  be  enforced  by  equitable  remedies,  1 
and  in  such  a  case  it  does  not  fall  within  the  statute. 

(g)  This  contract  is  an  exception  to  the  general  rule 
Considera-  that  '  the  agreement  or  some  memorandum  or  note 
not1  t^e  ex-  tnere°i>'  which  the  statute  requires  to  be  in  writing,  must 
pressed,  contain  the  consideration  as  well  as  the  promise  :  Mercan- 
infra,v.  ss.  tile  Law  Amendment  Act,  1856. 
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Agreement  made  in  consideration  of  Marriage. 

The  agreement  here  meant  is  not  the  promise  to  marry  Not  a  pro- 
(the  consideration  for  this  is  the  promise  of  the  other  marry, 
party),  but  the  promise  to  make  a  payment  of  money  or 
a  settlement   of  property  in  consideration  of,   or  con- 
Litional  upon,  a  marriage  actually  taking  place. 

Contract  or  sale  of  lands  or  hereditaments  or  any  interest 
n  or  concerning  them. 

The  rules  which  govern  the  forms  of  sale  or  conveyance  what  is 
>f  land  are  to  be  found  elsewhere  than  in  the  Statute  of  ^ \^^ 
frauds,  and  are  not  a  part  of  the  law  of  contract.     But 
the  Statute  deals  with  agreements  made  in  view  of  leases 
or  sales,  and  it  is  not  always  easy  to  say  what  constitutes 
an  interest  in  land.     Contracts  which  are  preliminary  to  Angeii  v. 

Duke,  L.  R. 

;he  acquisition  of  an  interest,  or  such  as  deal  with  a  IOQ.  6.174. 
remote  and  inappreciable  interest,  are  outside  the  section. 
Such  would  be  an  agreement  to  pay  for  an  investigation 
of  title  ;    to  put  a  house  into  repair  for  a  prospective  Boston  v. 

,  ,  .  Boston, 

tenant ;    or  to  transfer  shares  in  a  railway  company  [1004! 

i  K.  B.  124. 

which,  though  it  possesses  land,  gives  no  appreciable 
nterest  in  the  land  to  its  shareholders. 

The  difficulties  which  have  arisen  in  interpreting  this 
section  may  be  illustrated  by  reference  to  contracts  for 
the  sale  of  crops. 

A  distinction  has  been  drawn  as  to  these  between  what  Fructus 
are  called  emblements,  crops  produced  by  cultivation, 
or  fructus  industrials,  and  growing  grass,  timber,  or  fruit 
upon  trees,  which  are  called  fructus  naturales.  The  law 
is  now  settled  thus.  If  the  property  is  to  pass  after  the 
crops  are  severed  from  the  soil  then  both  fructus  naturales 
and  fructus  industrials  are  goods  within  the  meaning 
of  the  4th  section  of  the  Sale  of  Goods  Act,  1893.  If  the  s6&s7Vict. 

c.  71.  s.  62. 

property  is  to  pass  before  severance  fructus  industrials 
are  goods,  but  fructus  naturales  are  an  interest  in  land. 

G2 
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Agreement  not  to  be  performed  within  the  space  of  one  year 
from  the  making  thereof. 

Two  distinctions  should  be  noted  with  regard  to  this 
form  of  agreement. 

If  the  contract  is  for  an  indefinite  time  but  can  be 

determined  by  either  party  with  reasonable  notice  within 

McGregor  v.  the  year  the  statute  does  not  apply.     A  contract  to  pay 

21  Q.  S.  D.  a  weekly  sum  for  the  maintenance  of  a  child,  or  of  a  wife 

429. 

separated  from  her  husband,  has  been  held  on  this  ground 

to  be  outside  the  section. 

This  is  what  is  meant  by  the  dictum  that  to  bring 

a  contract  within  the  operation  of  the  statute  it  must 

'  appear  by  the  whole  tenor  of  the  agreement  that  it  is 
Hanauv.  to  be  performed  after  the  year.'  If  the  contract  is  for 
[igili]2K.B.  a  definite  period,  extending  beyond  the  year,  then, 
A.  c'.39.  though  it  might  be  concluded  by  notice  within  the  year, 

on  either  side,  the  statute  operates. 

If  all  that  one  of  the  parties  undertakes  to  do  is 

intended  to  be  done,  and  is  done,  within  the  year,  the 

statute   does  not  apply.     A   was  tenant  to   X,   under 

a  lease  for  twenty  years.  He  promised  verbally  to  pay 
Doneiian  v.  an  additional  £5  a  year  for  the  remainder  of  the  term  in 
&A.899/  consideration  that  X  laid  out  £50  in  alterations.  X  did 

this  and  A  was  held  liable  on  his  promise. 

But  if  the  undertaking  of  one  of  the  parties  cannot  be 
Reeve  v.  performed,  while  that  of  the  other  might  be,  but  is  not 
jjgToffK.B.  intended  to  be,  performed  within  the  year,  the  contract 

falls  under  the  section. 


Require-        (2)  The  form  required  is  the  next  point  to  be  considered. 

ments  of  ^na^  js  meant  by  the  requirement  that  *  the  agreement 
or  some  memorandum  or  note  thereof  shall  be  in  writing 
and  signed  by  the  party  to  be  charged  therewith  01 
some  other  person  thereunto  by  him  lawfully  author- 
ized '  ? 
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We  may,  with  regard  to  this  part  of  the  subject,  lay 
down  the  following  rules  1. 

(a)  The  Form  required  does  not  go  to  the  existence  of  The  form 
the  contract.    The  contract  exists  though  it  may  not  be  evident y 
clothed  with  the  necessary  form,  and  the  effect  of  a  non-  tlary- 
compliance  with  the  provisions  of  the  statute  is  simply 
that  no  action  can  be  brought  until  the  omission  is  made 
good. 

It  is  not  difficult  to  illustrate  this  proposition.  Thus,  Illustra- 
the  note  in  writing  may  be  made  so  as  to  satisfy  the 
statute,  at  any  time  between  the  formation  of  the  contract 
and  the  commencement  of  an  action  :  or  the  signature 
of  the  party  charged  may  be  affixed  before  the  conclusion 
of  the  contract. 

Again,  one  party  to  the  contract  may  sign  a  rough  draft  Stewart  v. 
of  its  terms,  and  acknowledge  his  signature  by  way  of  L^R.9c'.p. 
concluding  the  contract  when  the  draft  has  been  corrected. 

And  an  offer  containing  the  names  of  the  parties  and  R.e«jss.v- 

Picksley, 

the  terms  of  an  offer  signed  by  the  offerer  will  bind  him  ^f  xch' 
though  the  contract  is  concluded  by  a  subsequent  parol 
acceptance.  In  the  first  of  these  cases  the  signature  of  the 
party  charged — in  the  second  not  the  signature  only  but 
the  entire  memorandum — was  made  before  the  contract 
was  concluded.  It  may  even  happen  that  one  of  the 
parties  to  a  contract  which  he  has  not  signed  may  acknow- 
ledge it  in  a  letter  which  supplies  his  signature  and  con-  Buxtonv. 

Rust, 

tains  at  the  same  time  an  announcement  of  his  intention  L-R-yExch. 

i  &  279. 

to  repudiate  the  contract.     He  has  then  supplied  the  Thirkeiu. 

rr  Cambi, 

statutory  evidence,  and,  as  the  contract  had  already  been  Q9^]  2 
made,  his  repudiation  is  nugatory. 

(6)  The  parties  and  the  subject-matter  of  the  contract  The  par- 

-,  ties  must 

must  appear  in  the  memorandum.  appear. 

The  parties  must  be  named,  or  so  described  as  to  be 

1  With  the  exception  of  rule  (d),  what  is  said  under  this  head  may  be 
taken  to  apply  to  the  4th  section  of  the  Sale  of  Goods  Act,  as  well  as  to 
the  4th  section  of  the  Statute  of  Frauds. 
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identified  with  ease  and  certainty.     A  letter  beginning 
LakeaTs  v'  '  ^r>'  signed  by  *ne  Pai>ty  charged  but  not  containing  the 


name  °f  the  person  to  whom  it  is  addressed,  has  more 
feu^siy.  than  once  been  held  insufficient  to  satisfy  the.  statute. 
Pearce  v.         But,  if  the  letter  can  be  shown  to  have  been  contained 

Gardner, 

[1897]        in  an  envelope  on  which  the  name  appears,  the  two 

1  Q.  B.  688. 

papers  will  be  regarded  as  one  document,  and  the  statute 
is  satisfied. 

Where  one  of  the  parties  is  not  named,  but  is  described, 

parol  evidence  will  be  admitted  for  the  purpose  of  identi- 

Ste  Com-     fication  if  the  description  points  to  a  specific  person,  but 

foEU>  15  if/  no*  otherwise.    If  A  contracts  with  X  in  his  own  name, 

LodeeTaMV'  being  really  agent  for  M  ,  X  or  M  may  show  that  M  was 

'5  9'  described  in  the  memorandum  in  the  character  of  A. 

If  property  is  sold  by  an  agent  on  behalf  of  the  '  owner  ' 

or  '  proprietor  '  it  may  be  proved  by  parol  that  X  was 

Rossiter  v.  the  owner  or  proprietor  :  but  if  the  sale  was  made  by  the 

Miller, 

sApp.ca.   agent  on  behalf  of  the  'vendor,'  of  his  'client,'  or  his 
Duffiddj      '  friend/  there  would  be  no  such  certainty  of  statement 
q  4'     as  would  render  parol  evidence  admissible. 

The  same  principle  is  applied  to  descriptions  of  the 
subject-matter  of  a  contract. 
piant  v.  Where  X  agreed  to  sell  and  A  to  buy  '  24  acres  of  land 

Bourne,  J 

[1897]  *  ch.  freehold  and  all  appurtenances  thereto  at  Totmanslow  in 
the  parish  of  Draycott  in  the  County  of  Stafford  '  parol 
evidence  was  admitted  to  identify  the  land.  But  a 
receipt  for  money  paid  by  A  to  X  'on  account  of  his 

caddick  v.   share  in  the  Tividale  mine  '  was  held  to  be  too  uncertain 

Skidmore, 

2  DC  G.  &  j.  as  to  the  respective  rights  and  liabilities  of  the  parties, 

to  be  identified  by  parol  evidence. 

The  terms      (c)  The  memorandum  may  consist  of  various  letters 
eotiected    and  papers,  but  they  must  be  connected  and  complete. 
from  rpjjg  statute  requires  that  the  terms,  and  all  the  terms 

various 

docu-        of  the  contract,  should  be  in  writing,  but  these  terms  need 

not  appear  in  the  same  document  ;   a  memorandum  may 
be  proved  from  several  papers  or  from  a  correspondence 


; 
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but  the  connexion  must  appear  from  the  papers  them-  stokes  v. 

Whicker 

selves.  [1920]  i  ch. 

411. 

Parol  evidence  is  admissible  to  connect  two  documents  but  must 


where  each  obviously  refers  to  another,  and  where  the  two 
when  thus  connected  make  a  contract  without  further  the  face 
explanation.    This  is  the  principle  laid  down  in  Long  v.  4  c.  p.  D.' 
Millar,  and  adopted  in  more  recent  cases.     It  is  not  4 
inconsistent  with  the  decision  in  the  often-cited  case  of 
Boy  dell  v.  Drummond.     There  two  forms  of  prospectus  "East,i4j 
were  issued  by  the  plaintiff,  inviting  subscriptions  to  an 
llustrated  edition  of   Shakespeare.     Subscribers  might 
mrchase  the  prints  only,  or  the  work  in  its  entirety. 
["he  defendant  entered  his  name  in  a  book  in  the  plaintiff's 
hop,  entitled  '  Shakespeare  Subscribers,  their  signatures  '  ; 
Afterwards  he  refused  to  carry  out  his  purchase  ;   and  it 
was  held  that  the  subscription  book  and  the  prospectus 
were  not  connected  by  documentary  evidence,  and  that 
>arol   evidence   was   not   admissible   to   connect   them. 
3ut  though  the  rule  as  to  the  admission  of  parol  evidence 
las  been  undoubtedly  relaxed  since  1809,  it  seems  that 
Boydell  v.  Drummond  would  not  now  be  decided  differently, 
'or  the  evidence  sought  to  be  introduced  went  further 
ihan  the  mere  connexion  of  two  documents  and  seems  to 
lave  dealt  with  the  nature  and  extent  of  the  defendant's 
lability. 
Again,  the  terms  must  be  complete  in  the  writing,  must  be 

COUJDlctG* 

kVhere  a  contract  does  not  fall  within  the  statute,  the 

>arties  may  either  (i)  put  their  contract  into  writing, 

2)  contract  only  by  parol,  or  (3)  put  some  of  the  terms  in 

riting  and  arrange  others  by  parol.     In  the  last  case, 

although  that  which  is  written  may  not  be  varied  by 

3arol  evidence,  yet  the  terms  arranged  by  parol  are  proved 

by  parol,  and  they  then  supplement  the  writing,  and  so 

:orm  one  entire  contract.     But  where  a  contract  falls  Greaves  v. 

Ashlin, 

within  the  statute,  all  its  terms  must  be  in  writing,  and 
the  offer  of  parol  evidence  of  terms  not  appearing  in  the 
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writing  would  at  once  show  that  the  contract  was  some- 
thing other  than  that  which  appeared  in  the  written 
memorandum. 

Considera-      (d)  The  consideration  must  appear  in  writing  as  well  as 
appear  in  the  terms  of  the  promise  sued  upon.    This  rule  has  been 
writing.     settled  since  the  year  1804.    It  is  not  wholly  applicable 
wain  v.      to  the  sale  of  goods  (see  p.  94)  and  is  subject  to  an  excep- 
s  Easte,rio.  tion,  created  for  reasons  of  commercial  convenience  by  the 
Mercantile  Law  Amendment  Act,  1856,  s.  3,  in  the  case 
of  the  '  promise  to  answer  for  the  debt,  default  or  mis- 
carriage of  another  ' :  such  a  promise  shall  not  be — 

'  deemed  invalid  to  support  an  action,  suit,  or  other  proceeding 
to  charge  the  person  by  whom  such  promise  shall  have  been  made  by 
reason  only  that  the  consideration  for  such  promise  does  not  appear 
in  writing,  or  by  necessary  inference  from  a  written  document.' 

Signature       (e)   The   memorandum   must   be   signed  by  the  party 

cJiar9ed  or  his  aSent- 

The  contract  therefore  need  not  be  enforceable  at  the 

mm  on 

Saks,  pp.  guit  Of  ^oth  parties  ;  it  may  be  optional  to  the  party  who 
6th  ed.  fo&s  not  signeci  to  enforce  it  against  the  party  who  has. 
The  signature  need  not  be  an  actual  subscription  of  the 
party's  name,  it  may  be  a  mark ;  nor  need  it  be  in  writing, 
it  may  be  printed  or  stamped  ;  nor  need  it  be  placed  at 
the  end  of  the  document,  it  may  be  at  the  beginning  or  in 
the  middle. 

Huckiesby       But  it  must  be  intended  to  be  a  signature,  and  as  such 
82L°T.'n7.  to  be  a  recognition  of  the  contract,  and  it  must  govern 
the  entire  contract. 

These  rules  are  established  by  a  number  of  cases  turning 
upon  difficult  questions  of  evidence  and  construction. 
The  principal  cases  are  elaborately  set  forth  in  Benjamin 
on  Sales,  chap.  VI,  and  a  further  discussion  of  them 
would  here  be  out  of  place. 

Statute  (3)  It  remains  to  consider  what  is  the  position  of 
avoid^on.  Parties  who  have  entered  into  a  contract  specified  in 
tract,  section  4,  but  have  not  complied  with  the  provisions  of 
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the  section.  Such  a  contract  is  neither  void  nor  voidable, 
but  it  cannot  be  enforced  by  action  because  it  is  incapable 
of  proof. 

It  has  been  shown  that  a  memorandum  in  the  requisite  Ante>  P-  8s- 
form,  whether  made  before  or  after  the  fact  of  agreement, 
will  satisfy  the  requirements  of  the  statute.  But  the 
nature  of  the  disability  attaching  to  parties  who  have  not 
satisfied  these  requirements  may  be  illustrated  by  cases 
in  which  they  have  actually  come  into  Court  without  sup- 
plying the  missing  form. 

In  the  case  of  Leroux  v.  Brown,  the  plaintiff  sued  upon  "C.B.SOI 
a  contract  not  to  be  performed  within  the  year,  made  in 


France  and  not  reduced  to  writing.  French  law  does  not  be 
require  writing  in  such  a  case,  and  by  the  rules  of  private 
international  law  the  formal  validity  of  a  contract  is 
determined  by  the  lex  loci  contractus,  the  law  of  the  place 
where  it  is  made.  The  mode  of  proof  of  the  contract, 
however  (as  being  a  matter  of  procedure),  is  governed  by 
the  lex  fori,  the  law  of  the  place  where  the  action  is 
brought.  If,  therefore,  the  4th  section  avoided  contracts 
made  in  breach  of  it,  the  plaintiff  could  have  recovered, 
for  his  contract  was  good  in  France  where  it  was  made, 
and  the  lex  loci  contractus  would  have  been  applicable.  If, 
on  the  other  hand,  the  4th  section  affected  the  mode  of  proof 
only,  the  contract,  though  not  void,  was  incapable  of  proof 
in  England,  because  the  necessary  evidence  was  wanting. 

Leroux  tried  to  show  that  the  4th  section  would  have 
avoided  his  contract,  if  it  had  been  an  English  contract. 
He  would  then  have  succeeded,  for  he  could  have  proved, 
first,  his  contract,  and  then  the  French  law  which  made 
it  valid.  But  the  Court  held  that  the  4th  section  dealt 
only  with  matters  of  proof,  and  did  not  avoid  the 
contract,  but  only  made  it  incapable  of  proof,  unless  he 
could  produce  a  memorandum  of  it.  This  he  could  not 
do,  and  so  lost  his  suit. 

The  rule  is  further  illustrated  by  the  mode  in  which 
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The  doc-    equity  has  dealt  with  such  contracts.    The  history  of  the 

parTper-    matter  needs  attention. 

formance.  jn  guits  for  obtaining  specific  performance,  equity 
would  admit  parol  evidence  to  show  that  a  contract  had 
been  made  (even  though  it  was  one  of  a  kind  required 
to  be  in  writing  by  the  Statute  of  Frauds),  where  one  of 
the  parties  had  so  acted  on  the  faith  of  promises  made  by 
the  other,  as  to  render  it  unfair  that  both  should  not 
be  bound. 

When  the  Judicature  Act  enabled  all  the  divisions  of 
the  High  Court  to  recognize  and  administer  equitable 
rights  and  remedies,  the  reason  of  the  rule  and  its 
limitation  to  this  form  of  remedy  were  at  first  overlooked, 

n  Q.  B.  D.  and  so  in  Britain  v.  Rossiter  an  action  was  brought  for 
wrongful  dismissal,  in  breach  of  a  verbal  contract  of 

To  what    service  not  to  be  performed  within  the  year.     The  con- 

applic-°tS  tract  had  been  performed  in  part  and  the  rule  of  equity 

able.  was  invoked  to  dispense  with  the  need  of  writing.  The 
contract  was  one  to  which  the  remedy  by  specific  perfor- 
mance was  inapplicable  :  the  doctrine  of  part  performance 
would  therefore  have  been  equally  inapplicable.  The 
Court  held,  however,  that  the  rule  of  equity  was  limited 
to  contracts  relating  to  an  interest  in  land. 

This  limitation  of  the  doctrine  is  not  consistent  with 
earlier  authorities.  Probably  the  true  rule  is  laid  down 

35  ch.  D.  by  Kay,  J.,  in  McManus  v.  Cooke,  after  a  careful  examina- 
tion of  the  cases  bearing  on  the  subject  : — 

at  p.  697.  '  It  is  probably  more  accurate  to  say  that  the  doctrine  of  part 
performance  applies  to  all  cases  in  which  a  Court  of  Equity  would 
entertain  a  suit  for  specific  performance  if  the  alleged  contract  had 
been  in  writing.' 

Eiiiott  v.         And,  conversely,  it  has  since  been  held  that  in  cases 

Roberts,  J 

io;L.T.  is.  where  Equity  would  not  have  granted  specific  perfor- 
mance, such  as  a  contract  to  enter  into  a  partnership, 
the  doctrine  has  no  application. 

The  Judicature  Act,  therefore,  has  not  extended  the 
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remedy,   but   only  the  jurisdiction  through  which  the 
remedy  may  be  obtained,  and  as  the  Chancery  could  not 
have  given  damages  in  lieu  of  special  performance  before 
the  Act,  so  damages  cannot  be  obtained  where  parol  p*™j{vp 
evidence  is  admitted  as  above  described.  atVVo*.8 

For  a  review  of  the  acts  which  have  been  held  to  Scope 
constitute  part  performance,  the  reader  must  be  referred  doctrine. 
to  Sir  Edward  Fry's  book  on  Specific  Performance.     The  §§581 
learned  author,  in  a  passage  with  which  the  Court  of 
Appeal  have  expressed  their  concurrence,  lays  down  four 
conditions  which  must  be  fulfilled.     The  acts  relied  upon 
must  be   solely   referable  to  some  such  contract  as  is 
alleged  ;    the  circumstances  must  be  such  that  it  would 
be  a  fraud  in  the  defendant  to  take  advantage  of  the 
statute  ;    the  contract  to  which  the  acts  refer  must  be 
such  as  in  its  own  nature  is  enforceable  by  the  Court  ;  and 
proper  parol  evidence  of  the  contract  must  be  given.     In 
considering  the  nature  of  the  acts  which  will  take  the  case 
out  of  the  statute,  it  must  be  remembered  that  in  a  suit 
founded  on  part-performance  the  defendant  is  charged, 
not  on  the  contract  itself,  but  on  the  equities  arising  out 
of  the  acts  done  in  execution  of  the  contract.     Thus  to  ?re"fusfsv 
take  possession  of  the  land,  to  spend  money  upon  it,  to  [7g^41  * ch> 
give  notice  to  tenants  already  in  possession,  are  sufficient 
to  raise  an  equity,  for  the  plaintiff  has  altered  his  position 
on  the  strength  of  the  contract.     But  payment  of  rent  in  chapronifere 

j.      v  yt  L,a.mL)pn, 

advance  (which  at  first  sight  looks  an  even  stronger  case)  ['^356. 
raises  no  equity  in  his  favour,  for  he  can  recover  it  back 
from  the  defendant  by  action  if  the  contract  is  not  per- 
formed ;  yet  no  act  is  more  readily  referable  to  the  con- 
tract, if  it  were  on  the  contract  itself,  and  not  on  the 
equity,  that  the  defendant  is  charged. 

In  Maddison  v.  Alder  son  a  promise  of  a  gift  of  land  was  7  Q- B- D- 
made  to  the  plaintiff  in  consideration  that  she  remained  in 
the  service  of  the  promisor  during  his  lifetime.     She  did 
so  ;   but  the  House  of  Lords,  affirming  the  judgment  of  J<£pp- Ca> 
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the  Court  of  Appeal,  held  that  the  service  so  rendered 
O^Dickin-  Was  not  exclusively  referable  to  the  promised  gift.  It 
2°cfitl?j4'1  migh*  have  been  given  for  other  reasons,  and  so  was  not 

such  part  performance  as  admitted  parol  evidence  of  the 

promise. 

SALE  OP  GOODS  ACT,  1893,  Section  4. 

(1)  A  contract  for  the  sale  of  any  goods  of  the  value  of  £10  or  up- 
wards shall  not  be  enforceable  by  action  unless  the  buyer  shall  accept 
part  of  the  goods  so  sold,  and  actually  receive  the  same,  or  give  some- 
thing in  earnest  to  bind  the  contract,  or  in  part  payment,  or  unless 
some  note  or  memorandum  in  writing  of  the  contract  be  made  and 
signed  by  the  party  to  be  charged  or  his  agent  in  that  behalf  x. 

(2)  The  provisions  of  this  section  apply  to  every  such  contract, 
notwithstanding  that  the  goods  may  be  intended  to  be  delivered  at 
some  future  time  or  may  not  at  the  time  of  such  contract  be  actually 
made,  procured,  or  provided,  or  fit  or  ready  for  delivery,  or  some  act 
may  be  requisite  for  the  making  or  completing  thereof,  or  rendering 
the  same  fit  for  delivery  2. 

(3)  There  is  an  acceptance  of  goods  within  the  meaning  of  tl 
section  when  the  buyer  does  any  act  in  relation  to  the  goods  whicl 
recognizes  a  pre-existing  contract  of  sale,  whether  there  be  an  accept 
ance  in  performance  of  the  contract  or  not. 

We  have  here  to  consider,  as  in  the  case  of  the  4th 
section  of  the  Statute  of  Frauds — 

(1)  The  nature  of  the  contract. 

(2)  The  form  required. 

(3)  The  effect  of  non-compliance  with  these  require- 
ments. 

Contract  (i)  The  Statute  deals  with  the  sale  of  goods,  and  goods 
are  defined  therein  as  *  chattels  personal  other  than 
things  in  action  and  money  ' ;  but  the  words  '  contract 
of  sale  '  include  two  sorts  of  agreement — a  '  sale  '  and 
an  *  agreement  to  sell,'  and  the  4th  section  deals  witl 

1  This  sub-section  contains  the  substance  of  s.  17,  now  repealed,  of  t! 
Statute  of  Frauds.     The  language  is  altered  so  as  to  leave  no  doubt 
the  effect  of  this  section,  both  as  to  the  form  required  and  the  effect  of  i 
absence,  is  identical  with  that  of  s.  4  of  the  Statute  of  Frauds. 

1  This  sub-section  embodies  the  section,  now  repealed,  of  Lord  Tenterden's 
Act,  which  settled  the  doubt  as  to  the  operation  of  the  i-jth  section  of  the 
Statute  of  Frauds  upon  an  agreement  to  sell. 
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both.     The    essential    difference    appears    in    an    earlier 
section  of  the  Act : — 

'  Where  under  a  contract  of  sale  the  property  in  the  goods  is  trans-   s.  i  (3). 
ferred  from  the  seller  to  the  buyer  the  contract  is  called  a  sale ;   but 
where  the  transfer  of  the  property  in  the  goods  is  to  take  place  at 
some  future  time,  or  subject  to  some  condition  thereafter  to  be  fulfilled, 
the  contract  is  called  "  an  agreement  to  sell."  ' 

The  contract  for  the  sale  of  goods  may  therefore  con- 
template either  an  instantaneous,  or  a  future  or  conditional, 
transfer  of  property  in  the  goods ;  and  a  subsequent  section 
of  the  Act  supplies  us  with  the  tests  which  determine 
whether  a  contract  is  a  '  sale  '  or  an  '  agreement  to  sell.' 

To  constitute  a  '  sale  '  the  goods  sold  must  be  specific,  includes 
they  must  be  in  a  deliverable  state,  and  the  sale  must  be 
unconditional. 

If  A  orders  any  ten  sheep  out  of  X's  flock  the  goods  are  and  an 
not  specific.  If  he  orders  a  table  which  he  sees  in  course 
of  making  in  JP's  shop  the  goods  are  incomplete.  If  he 
buys  _3T's  stack  of  hay  at  so  much  a  ton,  the  price  to  be 
ascertained  when  the  hay  is  taken  down  and  weighed,  there 
is  yet  something  to  be  done  to  fix  the  price. 

Where  the  conditions  of  a  sale  are  satisfied  the  contract 
operates  as  a  transfer  of  property,  as  a  conveyance. 
When,  and  so  soon  as,  the  parties  are  agreed  the  property 
in  the  goods  passes  to  the  buyer  :  he  has  the  remedies  of 
an  owner  in  respect  of  the  goods  themselves,  besides  an 
action  ex  contractu  against  the  seller  if  the  latter  fail  to 
carry  out  his  bargain  or  part  with  the  goods  to  a  third 
party  :  the  goods  stand  at  his  risk,  and  if  they  are  de- 
stroyed the  loss  falls  on  him  and  not  on  the  seller. 

It  is  further  important  to  bear  in  mind,  not  only  that 
the  difference  between  a  sale  and  an  agreement  to  sell  is  the 
difference  between  conveyance  and  contract,  but  that  an 
agreement  to  sell  may  become  a  sale  on  the  fulfilment  of 
the  conditions  on  which  the  property  in  the  goods  is  to 
pass  to  the  buyer. 
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As  a  rule  there  is  no  great  difficulty  in  determining 
whether,  as  a  fact,  these  conditions  have  been  fulfilled. 
But  questions  sometimes  arise  which  admit  of  some 
doubt,  in  cases  where  there  is  an  agreement  for  the 
purchase  of  goods  which  are  not  specific,  and  the  seller  has 
to  appropriate  the  goods  to  the  contract.  Upon  such  appro- 
priation the  contract  becomes  a  sale  :  it  is  therefore 
desirable  to  ascertain  the  precise  moment  at  which 
property  and  risk  pass  to  the  buyer. 

If  the  buyer  selects  the  goods  to  be  appropriated,  if 
he  approves  the  selection  made  by  the  seller,  or  if  the 
goods  are  delivered  to  a  carrier  on  the  authority  of  the 
buyer,   the   appropriation  takes   place   at   the   moment 
of    approval,    or    of    delivery.      If    however   the   seller , 
has  selected  the  goods  on  the  authority  of  the  buyer,  \ 
but   without   his  express    approval,   doubts    may   arise 
whether  his  selection  is  irrevocably  binding  upon  him] 
Chalmers,    or  whether  it  merely  expresses  an  intention  which  he 
Good°Act    may  alter.      The   question   is  one  which  need  not   be 
faetseq.     discussed  here;  it  is  a  part  of  the  law  of  the  special 
contract  of  sale. 

A  different  sort  of  question  has  arisen  in  cases  where 
skilled  labour  has  been  expended  on  the  thing  sold  inj 
pursuance  of  the  contract,  and  before  the  property  is] 
transferred.  It  has  been  asked  whether  the  contract  is] 
a  contract  of  sale  or  for  the  hire  of  services.  The  law] 
may  be  taken  to  be  now  settled,  that,  whatever  the  respec-j 
tive  values  of  labour  and  the  materials,  if  the  parties! 
contemplate  the  ultimate  delivery  of  a  chattel  the  contract! 
is  for  the  sale  of  goods. 

i  B.&S.  274.      '  I  do  not  think,'  said  Blackburn,  J.,  in  Lee  v.  Griffin,    that  the  test  to 
apply  in  these  cases  is  whether  the  value  of  the  work  exceeds  that  of  thel 
materials  used  in  its  execution ;    for  if  a  sculptor  was  employed  tern 
execute  a  work  of  art,  greatly  as  his  skill  and  labour,  supposing  it  to  bel 
of  the  highest  description,  might  exceed  the  value  of  the  marble  on 
which  he  worked,  the  contract  would  in  my  opinion  be  nevertheless 
for  the  sale  of  a  chattel.' 
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(2)  As  to  the  form,  it  is  enough  to  say  that  where,  in  Difference 
absence  of  a  part  acceptance  and  receipt  or  part  payment,  f3  tofofmf 

j  -  ~   •/  '    iroin  s.  A  of 

or  memorandum  in  writing  is  required,  the  rules  Statote  of 
applicable  to  contracts  under  section  4  of  the  Statute  of  ^&^' 
Frauds  apply  to  contracts  under  the  Sale  of  Goods  Act 
with  one  exception. 

The  consideration  for  the  sale  need  not,  under  this 
section,  appear  in  writing  unless*  the  price  is  fixed  by  the 
parties.  It  then  becomes  a  part  of  the  bargain  and  must 
ippear  in  the  memorandum.  Since  the  enactment  only 
ipplies  to  contracts  for  the  sale  of  goods,  it  will  be  pre- 
mmed,  if  no  consideration  for  the  sale  be  set  forth,  that 
here  is  a  promise  to  pay  a  reasonable  price  :  but  this 
jresumption  may  be  rebutted  by  evidence  of  an  express 
verbal  agreement  as  to  price,  so  as  to  show  that  a 
nemorandum  which  does  not  contain  the  price  is  Hoadie  v. 

"Sufficient.  McLaine/* 

mi  .  loBing.  482. 

The  definition  of  '  acceptance  '  in  sub-section  (3)  should  » Acce 
>  noted.     There  is  an  acceptance  within  the  meaning  tance-' 
f  section  4  when  the  buyer  '  does  any  act  in  relation  to 
he  goods  which  recognizes  a  pre-existing  contract  of  sale, 
whether  there  be  an  acceptance  in  performance  of  the 
ontract  or  not.'     An  example  will  make  this  clea*.     If 
i  has  verbally  ordered  a  cask  of  wine  of  a  certain  quality 
ver  the  value  of  £10  and  on  its  arrival  draws  a  sample 
o  test  the  quality,  his  action  recognizes  a  pre-existing 
ontract ;  that  is,  it  is  only  to  be  explained  on  the  hypo- 
hesis  that   a   contract   exists.     And  therefore   he   has 
upplied  the  necessary  evidence  of  a  contract,  even  though 
e  rejects  the  cask  forthwith  *. 
It  is  to  be  observed  that  s.  4  of  the  Statute  of  Frauds,  Prestedv. 

0  far  as  relates  to  contracts  not  to  be  performed  within  SuST' 
year,  is  not  repealed  by  s.  4  of  the  Sale  of  Goods  Act  f.S.f 7?6; 

i  K.  B.  425. 

1  For  what  does  and  what  does  not  constitute  acceptance  see  Paqe  v 
'organ,  15  Q.  B.  D.  228  ;  Taylor  v.  Smith,  [1893]  2  Q.  B.  65  (C.  A  )  •  and 
aylor  v.  Great  Eastern  Railway  Co.,  [1901]  i  K.  B.  774. 
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where  contracts  for  the  sale  of  goods  are  concerned. 
Acceptance  or  receipt  of  the  goods  in  these  circumstances 
does  not  therefore  dispense  with  the  note  or  memorandum 
in  writing  required  by  the  earlier  statute. 

Effect  of  (3)  It  remains  to  note  that  if  there  be  no  acceptance 
pTiancem"  an(^  recerpt>  no  Pai>t  payment,  and  no  memorandum  or 
with  note  in  writing,  the  section  declares  that  the  contract 

section. 

shall  not  be  '  enforceable  by  action.' 

The  Sale  of  Goods  Act  has  thus  set  at  rest  another 
question  which,  though  practically  settled,  had  remained 
for  a  long  time  uncertain  in  the  case  of  the  lyth  section 
of  the  Statute  of  Frauds.  Like  the  4th  section  of  that 
Tayiorv.ct.  Statute,  the  requirements  of  the  Sale  of  Goods  Act  do 
not  affect  the  validity  of  the  contract,  they  only  impose 
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conditions  as  to  its  proof. 

§  4.  Consideration. 

It  has  already  been  stated  that  Consideration  is  the 

universal  requisite  of  contracts  not  under  seal,  and  this  is 

generally  true  of  such  contracts,  even  when  the  law  has 

prescribed  a  form  in  which  they  should  be  expressed,  so 

long  as  the  form  is  not  that  of  a  Deed.     It  will  be  well 

Conaidera-  therefore  to  start  with   a   definition   of   Consideration  ; 

fined  6      an(^  we  may  take  that  which  is  given  in  the  case   of 

Currie  v.  Misa  :  — 

L.  R.  'A  valuable  consideration  in  the  sense  of  the  law  may  consist 

10  -I  2'  either  in  some  right,  interest,  profit,  or  benefit  accruing  to  one  party, 
or  some  forbearance,  detriment,  loss,  or  responsibility  given,  suffered, 
or  undertaken  by  the  other.' 

Consideration  is  something  done,  forborne,  or  suffered, 
or  promised  to  be  done,  forborne,  or  suffered  by  the 
promisee  in  respect  of  the  promise.  It  must  necessarily 
be  in  respect  of  the  promise,  since  consideration  gives  to 
the  promise  a  binding  force. 

We  may  now  lay  down  some  general  rules  as  to  Con- 
sideration :  — 
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1.  It  is  necessary  to  the  validity  of  every  promise  not 
under  seal. 

2.  It  need  not  be  adequate  to  the  promise,  but  must 
be  of  some  value  in  the  eye  of  the  law. 

3.  It  must  be  legal. 

4.  It  must  be  either  present  or  future,  it  must  not  be 
past. 

I.  Consideration  is  necessary  to  the  validity  of  every 
simple  contract. 

The  case  of  Pillans  v.    Van  Mierop  shows  that  the  3  Burr.  1663. 

rule  laid  down  above  was  still  open  to  question  in  the  Necessity 

of  con- 
year  1765.     Lord  Mansfield  held  that  consideration  was  sideratkm. 

only  one  of  several  modes  for  supplying  evidence  of  the 
promisor's  intention  to  bind  himself  ;  and  that  if  the 
terms  of  a  contract  were  reduced  to  writing  by  reason  of 
commercial  custom,  or  in  obedience  to  statutory  require- 
ment, such  evidence  dispensed  with  the  need  of  considera- 
tion. 

The  question  arose  again  in  1778.  In  Eann  v.  Hughes, 
Mrs.  Hughes,  administratrix  of  an  estate,  promised  in 
writing  to  pay  out  of  her  own  pocket  money  which  was 
due  from  the  estate  to  the  plaintiff.  There  was  no  con- 
sideration for  the  promise,  and  it  was  contended  that  the 
observance  of  the  form  required  by  section  4  of  the  Statute 
of  Frauds  made  consideration  unnecessary.  The  case 
went  to  the  House  of  Lords.  The  opinion  of  the  judges  ?T.  R.  350 
was  taken,  and  was  thus  delivered  by  Skynner,  C.  B.  : — 

'  It  is  undoubtedly  true  that  every  man  is  by  the  law  of  nature 
bound  to  fulfil  his  engagements.  It  is  equally  true  that  the  law  of 
this  country  supplies  no  means  nor  affords  any  remedy  to  compel  the 
performance  of  an  agreement  made  without  sufficient  consideration. 
Such  an  agreement  is  "  nudum  pactum  ex  quo  non  oritur  actio  "  ; 
and  whatsoever  may  be  the  sense  of  this  maxim  in  the  civil  law,  it 
is  in  the  last-mentioned  sense  only  that  it  is  to  be  understood  in  our 
law.  .  .  .  All  contracts  are  by  the  law  of  England  divided  into  agree- 
ments by  specialty  and  agreements  by  parol ;  nor  is  there  any  such 

2605  TT 
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third  class  as  some  of  the  counsel  have  endeavoured  to  maintain  as 
contracts  in  writing.  If  they  be  merely  written  and  not  specialties, 
they  are  parol  and  a  consideration  must  be  proved.' 

Excep-  We  here  get  a  rule  of  universal  application,  a  uniform 
tions  to  tegt  of  the  actionability  of  every  promise  made  by  parol. 
KIT*  In  each  case  we  must  ask/^boes  the  promisor  get  any 
benefit  or  the  promisee  sustain  any  detriment,  present  or 
future,  in  respect  of  the  promise  ?  l/li  not,  the  promise  is 
gratuitous,  and  is  not  binding.  In  working  out  this 
doctrine  to  its  logical  results  it  has,  no  doubt,  happened 
from  time  to  time  that  the  Courts  have  been  compelled 
to  hold  a  promise  to  be  invalid  which  the  parties  intended 
to  be  binding,  or  that  the  slightness  of  the  benefit  or 
detriment  which  may  constitute  a  consideration  has 
tended  to  bring  the  requirement  into  ridicule.  Thus  we 
find  a  learned  Law  Lord,  trained  under  another  system  of 
jurisprudence,  commenting  as  follows  on  a  case  before 
him  in  the  House  of  Lords  : — 

Lort  Dur        '  I  confess  that  this  case  is  to  my  mind  apt  to  nip  any  budding  affec- 
din  in  Dun-  tion  which  one  might  have  had  for  the  doctrine  of  consideration. 
ridYe,  Sid  the  effect  of  that  doctrine  in  the  present  case  is  to  make  it  possible  f < 
t-     847'    a  person  to  snap  his  fingers  at  a  bargain  deliberately  made,  a  bargain  not 
in  itself  unfair,  and  which  the  person  seeking  to  enforce  it  has  a  legiti 
mate   interest  to  enforce.    Notwithstanding   these   considerations 
cannot  say  that  I  have  ever  had  any  doubt  that  the  judgment  oi 
Court  of  Appeal  was  right.' 

But  the  value  of  the  rule  must  be  tested  by  its  practical 
convenience.  We  need  some  means  of  ascertaining 
whether  the  maker  and  receiver  of  a  promise  contemplated 
the  creation  of  a  legal  liability.  The  rule,  or  doctrine,  of 
consideration  affords  a  uniform  test  for  this  purpose  ; 
and  it  may  be  questioned  whether  the  general  convenience 
is  not  better  served  by  adopting  this  test  in  its  logical 
completeness  than  by  allowing  distinctions  and  subtleties 
to  refine  the  rule  away.  Two  exceptions,  however,  we  may 
note  to  the  universality  of  the  rule. 

(i)  The  promise  of  a  gratuitous  service,  although  not 
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enforceable  as   a   promise,   involves   a  liability  to   use  See  p.  109. 
ordinary  care  and  skill  in  performance. 

(2)  In  dealings  arising  out  of  negotiable  instruments, 
such  as  bills  of  exchange  and  promissory  notes,  a  promise 
to  pay  money  may  be  enforced  though  the  promisor  gets  seeP.3o2. 
nothing  and  the  promisee  gives  nothing  in  respect  of  the 
promise. 

These  two  exceptions  represent  legal  obligations 
recognized  in  the  Courts  before  the  doctrine  of  Considera- 
tion was  clearly  formulated  ;  they  were  engrafted  upon 
the  Common  Law,  in  the  first  case  from  the  historical 
antecedents  of  contract,  in  the  second  from  the  law 
merchant.  It  is  better  to  recognize  these  exceptions,  to 
define  them  and  to  note  their  origin,  than  to  apply 
the  doctrine  of  Consideration  by  forced  and  artificial 
reasoning  to  legal  relations  which  grew  up  outside  it. 

2.  Consideration  need  not  be  adequate  to  the  promise,  but 
must  be  of  some  value  in  the  eye  of  the  law. 

Courts  of  law  will  not  make  bargains  for  the  parties  to  Adequacy 
a  suit,  and,  if  a  man  gets  what  he  has  contracted  for,  will  gyration 
not  inquire  whether  it  was  an  equivalent  to  the  promise 
which  he  gave  in  return.     The  consideration  may  be 
a  benefit  to  the  promisor,  or  to  a  third  party,  or  may  be 
of  no  apparent  benefit  to  anybody,  but  merely  a  detriment 
to  the  promisee  :    in  any  case  '  its  adequacy  is  for  the  Per  Biack- 
parties  to  consider  at  the  time  of  making  the  agreement,  Boiton  v. 

Madden, 

not  for  the  Court  when  it  is  sought  to  be  enforced.'  L.R.QQ.B. 

55- 

The  following  cases  will  illustrate  the  rule. 

Bainbridge  owned  two  boilers,  and  at  the  request  of  Bainbridge 
Firmstone  allowed  him  to  weigh  them  on  the  terms  that  lion"l~A. 
they  were  restored  in  as  good  a  condition  as  they  were 
lent.     Firmstone  took  the  boilers  to  pieces  in  order  to 
weigh  them  and  returned  them  in  this  state,  and  for  not  re- 
breach  of  his  promise  Bainbridge  sued  him.    The  defen-  gardedbJ 

the  courts 

dant  was  held  liable. 

H  2 
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'  The  consideration  is  that  the  plaintiff,  at  the  defendant's  request, 
had  consented  to  allow  the  defendant  to  weigh  the  boilers.  I  suppose 
the  defendant  thought  he  had  some  benefit :  at  any  rate  there  is 
a  detriment  to  the  plaintiff  from  his  parting  with  the  possession  for 
ever  so  short  a  time.' 

10  A.  &E.  In  HaigJi  v.  Brooks,  the  consideration  of  a  promise  to 
pay  certain  bills  was  the  surrender  of  a  document  supposed 
to  be  a  guarantee,  which  turned  out  to  be  unenforceable. 
The  worthlessness  of  the  document  surrendered  was  held 
to  be  no  defence  to  an  action  on  the  promise.  '  The 
plaintiffs  were  induced  by  the  defendant's  promise  to  part 
with  something  which  they  might  have  kept,  and  the 
defendant  obtained  what  he  desired  by  means  of  that 
promise.' 

iopg]  In  De  la  Bere  v.  Pearson,  Vaughan  Williams,  L.  J.,  thus 

It  P!  287*  °  described  the  contract  sued  upon  :— 

'  The  defendants  advertised,  offering  to  give  advice  with  reference 
to  investments.  The  plaintiff,  accepting  that  offer,  asked  for  advice, 
and  asked  for  the  name  of  a  good  stockbroker.  The  questions  and 
answers  were,  if  the  defendants  chose,  to  be  inserted  in  their  paper 
as  published ;  such  publication  might  obviously  have  a  tendency  to 
increase  the  sale  of  the  defendants'  paper.  I  think  that  this  offer, 
when  accepted,  resulted  in  a  contract  for  good  consideration.' 

except  in  Equity  treats  inadequacy  of  consideration  as  affording 
eq^tabfe  corr°korative  evidence  of  Fraud  or  undue  influence,  such 
remedies.  as  may  enable  a  promisor  to  resist  a  suit  for  specific  per- 
formance, or  get  his  promise  cancelled.  But  mere  inade- 
coie  v.  quacy  of  consideration,  unless,  in  the  words  of  Lord  Eldon, 

Trecothick,     . 

9Ves.  246.  it  is  so  gross  as  to  shock  the  conscience  and  amount  in 
itself  to  conclusive  evidence  of  fraud,'  is  not  of  itself 
a  ground  on  which  specific  performance  of  a  contract  will 
be  refused. 

Reality  of      Though  consideration  need  not  be  adequate  it  must  be 
toon"     a"  real.    This  leads  us  to  ask  what  is  meant  by  saying  that 
consideration  must  be  '  something  of  some  value  in  the 
eye  of  the  law.' 

The  definition  of  Consideration,  supplied  by  the  Court 
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/ 

/  of  Exchequer  Chamber  in  Currie  v.  Misa,  amounts  to  this  L.  R.  10 

Exch.  162. 

y   — that    consideration   is   something   done,    forborne,    or 
suffered,  or  promised  to  be  done,  forborne,  or  suffered,  by 
the  promisee  in  respect  of  the  promise.     Therefore  it  Forms  of 
may  be  (i)  a   present  act,  forbearance,  or   sufferance,  tion. 
constituting  either  the  offer  or  the  acceptance  of  one  of 
the  parties,  and  being  all  that  can  be  required  of  him  under 
the  contract  ;    or  (2)  a  promise  to  do,  forbear,  or  suffer, 
given  in  return  for  a  like  promise.    In  the  first  case  the 
consideration  is  present  or  executed,  in  the  second  it  is 
future  or  executory. 

The  offer  of  a  reward  for  information,  accepted  by  the 
supply  of  the  information  required  ;  the  offer  of  goods, 
accepted  by  their  use  or  consumption,  are  illustrations 
of  executed  consideration.  Mutual  promises  to  marry  ; 
a  promise  to  do  work  in  return  for  a  promise  of  payment, 
are  illustrations  of  executory  consideration.  And  the 
fact  that  the  promise  given  for  a  promise  may  be  dependent 
irpnnji.  nnnHif.inn  dnfts  not  affect  its  validity  as  a  considera- 
lipn.  A  promises  X  to  do  a  piece  of  work  for  which 
X  promises  to  pay  if  the  workmanship  is  approved  by  M . 
The  promise  of  X  is  consideration  for  the  promise  of  A. 

In  the  application  of  this  rule  we  must  ask,  when  Tests  of 
action  is  brought  upon  a  promise  : — 

(a)  Did  the  promisee  do,  forbear,  suffer,  or  promise 
anything  in  respect  of  the  promise  to  him  ? 

(b)  Was  his  act,  forbearance,  sufferance,  or  promise 
of  any  ascertainable  value  ? 

(c)  Was  it  more  than  he  was  already  legally  bound 
to  do,  forbear,  or  suffer  ? 

On  the  answer  to  these  questions  depends  the  reality  of 
the  consideration. 

(a)  Apart  from  the  opinions  expressed  by  Lord  Mans-  ^»*,  p-Q7- 
field,  we  find  cases  in  comparatively  modern  times  which 
have  raised  a  doubt  whether  consideration,  under  certain 
circumstances,  is  necessary  to  make  a  promise  actionable. 
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The  cases  have  resulted  in  the  establishment  of  two 
rules  :  — 

Motive  is  not  the  same  thing  as  consideration. 
Consideration  must  move  from  the  promisee. 

Motive  must  be  distinguished  from  consideration. 

2Q.  B.SSI.  In  Thomas  v.  Thomas,  a  widow  sued  her  husband's 
executor  for  breach  of  an  agreement  to  allow  her  to 
occupy  a  house,  which  had  been  the  property  of  her  hus- 
band, on  payment  of  a  small  portion  of  the  ground-rent. 

Motive  The  executor  in  making  the  agreement  was  carrying  out 
a  w^s^  expressed  by  the  deceased  that  his  wife  should 


have  the  use  of  the  house.  The  Court  held  that  the 
desire  to  carry  out  the  wishes  of  the  deceased  would  not 
amount  to  a  consideration.  '  Motive  is  not  the  same  thing 
with  consideration.  Consideration  means  something  of 
some  value  in  the  eye  of  the  law,  moving  from  the  plaintiff.' 
But  it  was  further  held  that  the  undertaking  by  the 
plaintiff  to  pay  ground-rent  was  a  consideration  for  the 
defendant's  promise,  and  that  the  agreement  was  binding. 
The  confusion  of  motive  and  consideration  has  appeared 
in  other  ways. 

good  con-       The  distinction  between  good  and  valuable  consideration, 

'  or  family  affection  as  opposed  to  money  value,  is  only  to 

be  found  in  the  history  of  the  law  of  Real  Property. 

Motive  has  most  often  figured  as  consideration  in  the  form 

of  a  moral  obligation  to  repay  benefits  received  in  the 

past.    It  is  clear  that  the  desire  to  repay  or  reward  a  bene- 

factor is  indistinguishable,  for  our  purposes,  from  a  desire 

on  the  part  of  an  executor  to  carry  out  the  wishes  of  a 

f  wriTte   deceased  friend,  or  a  desire  on  the  part  of  a  father  to  pay 

J£-  &w-   the  debts  of  his  son.     The  mere  satisfaction  of  such 

a  desire,  unaccompanied  by  any  present  or  future  benefit 

accruing    to    the    promisor    or    any    detriment    to    the 

promisee,  cannot  be  regarded  as  of  any  value  in  the  eye 

of  the  law. 
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At  the  end  of  the  eighteenth  and  beginning  of  the  nine-  past  con- 
teenth  century,  the  moral  obligation  to  make  a  return 
for  past  benefits  had  obtained  currency  in  judicial  language 
as  an  equivalent  to  consideration.  The  topic  belongs 
to  the  discussion  of  past  as  distinguished  from  executed 
or  present  consideration,  but  it  is  well  here  to  insist  on 
the  truth  that  past  consideration  is  no  consideration, 
and  that  what  the  promisor  gets  in  such  a  case  is  the 
satisfaction  of  motives  of  pride  or  gratitude.  The  question 
was  settled  once  for  all  in  Eastwood  v.  Kenyan,  and  a  final  1 1  A.  &  E. 
blow  given  to  the  doctrine  that  past  benefits  would  support 
a  subsequent  promise  on  the  ground  of  the  moral  obliga- 
tion resting  on  the  promisor.  '  The  doctrine,'  said  Lord 
Denman,  '  would  annihilate  the  necessity  for  any  con- 
sideration at  all,  inasmuch  as  the  mere  fact  of  giving  a 
promise  creates  a  moral  obligation  to  perform  it.' 

Consideration  must  move  from  the  promisee. 
It  has  been  argued  that  where  two  persons  make  a  con-  Considera- 
tract  in  which  one  of  them  promises  to  confer  benefits  £0  fur-"8* 
upon  a  third  party,  the  third  party  can  sue  upon  the  nishedby 

•  f  promisee, 

contract  for  the  money  or  other  benefit  which  it  is  agreed 
that  he  should  receive. 

The  matter  concerns  mainly  the  operation  of  contract, 
but  it  is  plain  that  if  such  a  contention  were  well  founded, 
a  man  could  sue  on  a  promise  not  made  to  him,  nor 
supported  by  any  consideration  which  he  had  furnished. 

It  was  at  one  time  held  that  where  A  made  a  binding 
promise  to  X  to  do  something  for  the  benefit  of  the  son 
or  daughter  of  X,  the  nearness  of  relationship,  and  the 
fact  that  the  contract  was  prompted  by  natural  affection,   Button  v. 
would  give  a  right  of  action  to  the  person  interested.         2i°o.e'2 

This   however   is   no   longer   law.     '  Our   law   knows  Lord  Hal- 

dane,  Dun- 

nothing  of  a  jus   quaesitum  tertio  arising  by  way  of  rifv"f!SS«] 
contract.     Such  a  right  may  be  conferred  by  way  of  853     47' 
property,  as,  for  example,  under  a  trust,  but  it  cannot 
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be  conferred  on  a  stranger  to  a  contract  as  a  right  to 
enforce  the  contract  in  personam.' 1 

or  by  his        But  where  an  agent  is  instructed  to  obtain  a  promise 
agent.       ^OT  yg  prjncjpai  an(j  ^o  provide  consideration,  the  con- 
sideration moves  from  the  principal,  not  from  the  agent  ; 
Duniopv.    though    the    party    providing    the    consideration    must 

Selfridge, 

supra.  in  truth  have  been  contracting  as  agent  for  the  party 
claiming  the  benefit  of  the  contract.  The  case  of  the 
broker  who  is  instructed  to  procure  a  marine  insurance 
policy  on  behalf  of  a  client  may  perhaps  at  first  sight 
appear  to  be  an  exception  to  this  rule,  for  by  the  law 
merchant  the  broker  alone,  and  not  the  client,  was  liable 
to  the  underwriter  for  the  premium,  a  liability  now  made 
statutory  by  the  Marine  Insurance  Act,  1906,  s.  53.  The 
effect  therefore  of  this  long-recognized  custom  is  that  the 
underwriter,  having  agreed  with  the  client  for  the  payment 
of  the  premium,  agrees  also  to  take  the  credit  of  the  broker 
instead  of  the  client.  This  is  not,  as  Lord  Esher  pointed 
[18971  ou*  in  Universe  Company  v.  Merchant's  Marine  Insurance, 
96?'  93'  a  contradiction  of  the  terms  of  the  policy,  but  a  mode  of 
carrying  them  out ;  and  since  the  client  is  bound  to  supply 
the  broker  with  the  necessary  funds  for  paying  the  under- 
writer, we  may  still  say  that  the  consideration  moves  from 
the  client,  even  though,  by  virtue  of  the  custom  referred 
to,  the  underwriter  is  only  entitled  to  sue  the  agent  and 
not  the  principal  for  the  premium  which  the  latter  has 
agreed  to  pay. 

The  rule  therefore  holds  good  that  a  promisor  cannot 
be  sued  on  his  promise  if  he  made  it  merely  to  satisfy  a 
motive  or  wish,  nor  can  he  be  sued  on  it  by  one  who  did 
not  furnish  the  consideration  on  which  the  promise  is 
based. 

(6)  We  now  come  to  the  class  of  cases  in  which  the 
consideration  turns  out  to  be  of  no  ascertainable  value. 

1  As  to  the  effect  of  a  promise  which  amounts  to  a  declaration  of  trust 
see  p.  282. 
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Physical  or  legal  impossibility,  obvious  upon  the  face  Prime 

of  the  contract,  makes  the  consideration  unreal.     The  impossi- 

impossibility  must  be  obvious,  such  as  is, '  according  to  the  billty- 

state  of  knowledge  of  the  day,  so  absurd  that  the  parties  wifford  v- 

could  not  be  supposed  to  have  so  contracted.'     If  it  is  ^.  R.  f 

5  **•  *•  o77i 

only  a  practical  impossibility,  present  or  subsequent,  such  5 
as  would  arise  from  the  death  or  destruction  of  the  subject 
of  the  contract,  unknown  to  the  parties  or  unexpected  by 
them  when  the  contract  was  made,  the  effect  would  be 
different.  The  contract  might  be  avoided  in  the  first  case 
on  the  ground  of  mistake,  or  discharged  in  the  second  case 
on  the  ground  of  subsequent  impossibility. 

But  a  promise  to  pay  money  in  consideration  of  a  Physical 
promise  to  discover  treasure  by  magic,  to  go  round  the 
world  in  a  day,  or  to  supply  the  promisor  with  a  live 
pterodactyl,  would  be  void  for  unreality  in  the  considera- 
tion furnished. 

And  an  old  case  furnishes  us  with  an  instance  of  a  legal  or  legal, 
impossibility.     A  bailiff  was  promised  £40  in  considera- 
tion of  a  promise  made  by  him  that  he  would  release  a  debt 
due  to  his  master.     The  Court  held  that  the  bailiff  could  Harvey  v. 

Gibbons, 

not  sue  ;    that  the  consideration  furnished  by  him  was  2  Lev-  '6l- 
'  illegal,'  for  the  servant  cannot  release  a  debt  due  to 
his  master.     By  '  illegal '  it  is  plain  that  the  Court  meant 
legally  impossible. 

Again,  a  promise  which  purports  to  be  a  consideration  Uncer- 
may  be  of  too  vague  and  unsubstantial  a  character  to  be 
enforced. 

A  son  gave  a  promissory  note  to  his  father  :  the 
father's  executors  sued  him  upon  the  note,  and  he  alleged 
that  his  father  had  promised  to  discharge  him  from 
liability  in  consideration  of  a  promise  on  his  part  that 
he  would  cease  from  complaining,  as  he  had  been  used 
to  do,  that  he  had  not  enjoyed  as  many  advantages  as 
his  brothers.  It  was  said  that  the  son's  promise  was  no 
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Biurtta     more  ^ian  a  promise  '  not  to  bore  his  father,'  and  was  too 
L.J.  Exch.  vague  to  form  a  consideration  for  the  father's  promise 
to  waive  his  rights  on  the  note. 

So  too  promises  to  pay  such  remuneration  '  as  shall  be 
Taylor  v.     deemed  right  ';    to  retire  from  the  practice  of  a  trade 

Brewer,  I  M. 

Dav\S°v.     ' so  *ar  as  *^e  law  allows,'  have  been  held  to  throw  upon 

ch.VD?'359.  the  Courts  a  responsibility  of  interpretation  which  they 

were  not  prepared  to  assume.     These  cases  correspond 

with  offers  held  to  be  incapable  of  creating  legal  relations, 

as  described  on  p.  47. 

Cases  occur  in  which  it  is  hard  to  determine  whether 
the  consideration  is  or  is  not  real.  A  good  illustration  of 
such  cases  is  afforded  by  promises  of  forbearance  to 
exercise  a  right  of  action  or  agreements  to  compromise 
a  suit. 

Forbear-        A  forbearance  to  sue,  even  for  a  short  time,  is  con- 
sul*0     sideration  for  a  promise,  although  there  is  no  waiver  or 
compromise  of  the  right  of  action. 

2  Dr.  &  Sm.      In  the  Alliance  Bank  v.  Broom  Messrs.  Broom  were 
289. 

asked  to  give  security  for  moneys  owing  by  them  to  the 
Bank.  They  promised  to  assign  the  documents  of  title 
to  certain  goods  ;  they  failed  to  do  so  and  the  Bank  sued 
for  specific  performance  of  the  promise.  The  Court  held 
that — 

'Although  there  was  no  promise  on  the  part  of  the  Bank  to  abstain 
for  any  certain  time  from  suing  for  the  debt,  the  effect  was  that  the 
Bank  did  give  and  Messrs.  Broom  received  the  benefit  of  some  degree 
of  forbearance,  not  indeed  for  any  definite  time,  but  at  all  events  some 
degree  of  forbearance.' 

To  use  the  expression  adopted  by  the  Court  in  a  similar 
case,  the  promise  to  give  security  '  stayed  the  hand  of 
the  creditor.' 
wigan  v.         On  the  other  hand,  '  where  there  is  no  communication 

EogUsh  & 

Scottish  &c.  of  the  security,  where  there  is  no  express  agreement,  and 

Association.  J  ' 

' Ch  tnere  are  no  circumstances  from  which  the  Court  can 


Chap.  IV.  §  4         REALITY  OF  CONSIDERATION  107 

imply  any  agreement,  then  there  is  no  possibility  of  its 
being  said  with  any  justice  that  any  consideration  has 
been  given  at  all.' 

But  in  order  that  forbearance  should  be  a  considera- 
tion some  liability  must  be  shown  to  exist,  or  to  be  4  East,  455. 
reasonably  supposed  to  exist  by  the  parties.  In  Jones 
v.  Ashburnliam  action  was  brought  on  a  promise  to  pay 
£20  to  the  plaintiff  in  consideration  of  his  forbearance 
to  sue  for  a  debt  which  he  alleged  to  be  due  to  him  from 
a  third  party  deceased.  The  pleadings  did  not  state  that 
there  were  any  representatives  of  the  dead  man  towards 
whom  this  forbearance  was  exercised,  nor  that  he  had  left 
any  assets  to  satisfy  the  claim.  It  was  a  mere  promise 
not  to  sue  persons  unknown  for  a  sum  which  was  not 
stated  to  be  in  existence  or  recoverable,  and  was  held  to 
be  no  consideration.  '  How,'  said  Lord  Ellenborough, 
'  does  the  plaintiff  show  any  damage  to  himself  by  for- 
bearing to  sue  when  there  was  no  fund  which  could  be 
the  object  of  suit,  when  it  does  not  appear  that  any  person 
in  rerum  natura  was  liable  to  him  ?  ' 

The  compromise  of  a  suit  furnishes  consideration  of  the  Compro- 
same  character.     In  the  case  of  forbearance  the  offer  may  suit. 
be  put  thus, :   *  I  admit  your  claim  but  will  do  or  promise 
something  if  you  will  stay  your  hand.'     In  the  case  of 
a  compromise  the  offer  is  '  I  do  not  admit  your  claim  '  (or 
'  defence  '  as  the  case  may  be),  '  but  I  will  do  or  promise 
something  if  you  will  abandon  it.' 

But  it  has  been  argued  that  if  the  claim  or  defence  is  of 
an  unsubstantial  character  the  consideration  fails.  The 
answer  is  to  be  found  in  the  judgment  of  Cockburn,  C.  J., 
in  Callisher  v.  Bischoffsheim  : —  5  Q-  B.  449. 

'  Every  day  a  compromise  is  effected  on  the  ground  that  the  party 
making  it  has  a  chance  of  succeeding  in  it,  and  if  he  bona  fide  believes 
that  he  has  a  fair  chance  of  succeeding  he  has  a  reasonable  ground 
for  suing  and  his  forbearance  to  sue  will  constitute  a  good  considera- 
tion. When  such  a  person  forbears  to  sue  he  gives  up  what  he  believes 
to  be  a  right  of  action  and  the  other  party  gets  an  advantage,  and 
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instead  of  being  annoyed  with  an  action  he  escapes  the  vexations 
incident  to  it.  It  would  be  another  matter  if  a  person  made  a  claim 
which  ho  knew  to  be  unfounded  and,  by  a  compromise,  derived  an 
advantage  under  it :  in  that  case  his  conduct  would  bo  fraudulent.' 

Wadev.          If  therefore  it  is  clear  that  one  of  the  parties  to  the 

Simeon, 

ac.  8.548.  compromise  has  no  case,  and  knows  that  he  has  none, 
the  agreement  to  compromise  would  not  be  held  binding. 

Gratuitous  A  different  kind  of  difficulty  has  arisen  in  cases  of  the 
gratuitous  bailment  or  deposit  of  chattels,  and  in  cases 
of  gratuitous  employment.  Here  the  law  imposes  a 
liability,  independent  of  contract,  upon  the  depositary 
or  the  person  employed.  The  relations  of  the  parties 
therefore  originate  sometimes  in  contract,  sometimes  in 
the  voluntary  act  of  the  party  liable,  and  the  cases  need 
to  be  carefully  studied  in  order  to  ascertain  the  precise 
legal  relation  with  which  the  Courts  are  dealing. 

A  chattel  may  be  bailed,  or  placed  in  the  charge  of 
a  bailee  or  depositary,  for  various  purposes — for  mere 
custody,  for  loan,  for  hire,  for  pledge,  for  carriage,  or  in 
some  other  way  to  be  dealt  with  or  worked  upon.  In 
every  case  the  relations  of  the  parties  originate  in  contract  : 
but  in  every  case  a  duty  to  use  reasonable  care  is  imposed 
by  law  on  the  bailee,  and  failure  to  use  such  care  constitutes 
a  wrong  independently  of  contract. 

Turner  v.         The  bailor  has  always  a  remedy  for  failure  to  use  care  ; 

[i898jrabs'  he  can  bring  an  action  ex  delicto,  for  negligence.     If  his 

i  Q.  B.  60. 

matter  of  complaint  extends  beyond  this  he  must  rely 
upon  the  terms  of  the  contract,  and  if  the  bailment  itself 
is  gratuitous,  and  an  action  is  brought  ex  contractu, 
we  must  seek  for  the  consideration  which  supports  the 
contract.  It  has  been  laid  down  constantly,  and  may 
be  taken  as  settled  law,  that  the  fact  of  parting  with  the 
possession  of  property  is  a  detriment  to  the  bailor  which 
furnishes  consideration  for  a  promise  by  the  bailee  to  take 
reasonable  care  of  the  property,  or  to  do  certain  services 
in  respect  of  it. 

Thus  A  allowed  two  bills  of  exchange  to  remain  in  the 
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hands  of  X,  and  -X"  thereon  promised  that  if  he  could  get 

the  bills  discounted  he  would  do  so  and  pay  the  proceeds  N-s-57»- 

to  the  account  of  A.     This  promise  was  held  to  be  made 

on  good  consideration,  namely  the  permission  given  to  X 

to  retain  the  custody  of  the  bills. 

It  will  be  noted  that  the  bailee  here  undertook  some- 
thing more  than  mere  custody,  that  the  action  was  ex 
contractu,  and  that  therefore  consideration  was  required 
to  be  shown. 

In  the  case  of  bailment  of  a  chattel  the  owner  parts 
with  possession,  but  no  such  consideration  is  to  be  found 
in  cases  of  gratuitous  employment. 

A  offers  to  do  X  a  service  without  reward  :   the  offer  Gratuitous 
is  accepted  :    no  action  would  lie  if  the  service  were  not  ^nt°y~ 
performed,    because,  there   is   no   consideration   for  the 
promise  of  A  :   and  yet  there  is  abundant  authority  for 
saying  that  if  the  service  is  in  fact  entered  upon,  and  per- 
formed so  negligently  that  X  thereby  suffers  loss  or  injury, 
there  is  a  liability  which  the  Courts  would  recognize. 

A  promised  X  to  build  him  a  warehouse  by  a  certain  Eiseev. 

Gatward, 

day.     X  sued  A  for  non-completion  of  the  warehouse  s  T.  R.  143. 
within  the  promised  time,  and  also  for  having  increased 
the  cost  of  the  building  by  having  used  new  materials 
instead  of  old  materials,  which  he  was  ordered  to  use  as 
far  as  they  would  go. 

The  promise  of  A  was  gratuitous,  and  the  Court  held 
that,  on  this  account,  he  was  not  liable  on  his  promise  to 
complete  within  a  given  time  ;  but  that,  having  entered 
on  the  work  and  by  disobedience  to  orders  increased  its 
cost,  he  was  liable  for  a  misfeasance. 

Again,  Coverdale  undertook,  gratuitously,  to  effect  an  Wilkinson  v. 

Coverdale, 

insurance  of  Wilkinson's  house.  This  he  did,  but  owing  »  ESP.  75. 
to  his  neglect  of  some  formalities  Wilkinson  could  recover 
nothing  on  the  policy  when  the  house  was  burned  down. 
Coverdale  was  held  liable  in  damages  to  Wilkinson  ;  but 
if  he  had  refused  to  carry  out  his  promise  he  would  have 
incurred  no  liability. 
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Grounds        It  may  be  said  that  this  action  was  on  the  case  for 

liability,    negligence l ;   but  the  liability  was  stated  to  arise  on 

the    promise,  and   was   disputed   on  the    ground   that 

there   was   no   consideration  for  the  promise.     It   was 

therefore  based   on   contract,    and    there   could   be   no 

supra        question  here  as  in  Turner  v.  Stallibrass,  of  a  common 

p.  108. 

law  liability  superimposed  on  an  acknowledged  contract 
of  bailment. 

It  seems  a  mistake  to  discuss  the  liabilities  of  to-day 
on  the  basis  of  a  system  of  pleading  which  only  provided 
circuitous  and  artificial  remedies  for  breach  of  contract. 
Either  we  must  dismiss  the  conception  of  agreement  from 
these  cases  and  place  them  on  the  broad  ground  adopted 

L.R.ac.p. by  Willes,  J.,  in  Skelton  v.  L.  &  N.  W.  Railway:  'If 
a  person  undertakes  to  perform  a  voluntary  act,  he  is 
liable  if  he  performs  it  improperly,  but  not  if  he  neglects 
to  perform  it ' ;  or  else  we  must  follow  the  analogy  of  the 

Perhaps     contract  Mandatum.     In  that  contract  no  liability  was 

to  &Man?S  created  until  the  service  asked  for  was  entered  upon  ; 

datum.  thenceforward  the  one  party  was  bound  to  use  reasonable 
care  in  performance,  the  other  to  indemnify  against  loss 
incurred  in  doing  the  service.  Such  liabilities,  reasonable 
enough  in  themselves,  are  difficult  to  reconcile  with  a  logi- 
cal use  of  the  English  doctrine  of  Consideration  ;  and 
they  may  well  be  exceptions  to  its  universal  application 
in  Contract. 

(c)  Does  the  promisee  do,  forbear,  suffer,  or  promise 
more  than  that  to  which  he  is  legally  bound  ?  If  the 
promisor  gets  nothing  in  return  for  his  promise  but  that 
to  which  he  is  already  legally  entitled,  the  consideration 
is  unreal. 

Perform-  This  may  occur  where  the  promisee  is  under  a  public 
aublicf  duty  to  do  that  which  he  promises  to  do.  Where  a  witness 
duty.  has  received  a  subpoena  to  appear  at  a  trial,  a  promise 

1  See  Holdsworth,  History  of  English  Law,  vol.  iii.  330; 
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to  pay  him  anything  beyond  his  expenses,  is  based  on  no  Coiiins  v. 
consideration  ;  for  the  witness  is  bound  to  appear  and  '  B.  &  A.' 
give  evidence. 

But  where  a  police-constable  who  sued  for  a  reward  England  v. 

Davidson, 

offered  for  the  supply  of  information,  leading  to  a  con-  »A.  &E. 

850. 

viction,  had  rendered  services  outside  the  scope  of  his 
ordinary  duties,  he  was  held  entitled  to  recover. 

On  the  same  principle  a  promise  not  to  do  what  a  man 
legally  cannot  do  is  an  unreal  consideration.    The  case  of 
Wade  v.  Simeon,  cited  in  discussing  forbearance  as  a  20.6.548. 
consideration,  is  a  sufficient  illustration  of  this  point. 

Again,  we  find  unreality  of  consideration  where  the  Promise 
promisee  undertakes  to  fulfil  the  conditions  of  an  existing  exStingrm 

contract.  contract. 

In  the  course  of  a  voyage  from  London  to  the  Baltic 
and  back  two  seamen  deserted,  and  the  captain,  being 
unable  to  supply  their  place,  promised  the  rest  of  the 
crew  that  if  they  would  work  the  vessel  home  the  wages 
of  the  two  deserters  should  be  divided  amongst  them. 
The  promise  was  held  not  to  be  binding. 

'  The  agreement  is  void  for  want  of  consideration.     There  was  no  Stilk  v. 
consideration  for  the  ulterior  pay  promised  to  the  mariners  who  zcjampls1?- 
remained  with  the  ship.     Before  they  sailed  from  London  they  had 
undertaken  to  do  all  they  could  under  all  the  emergencies  of  the 
voyage.  .  .  .  The  desertion  of  a  part  of  the  crew  is  to  be  considered 
an  emergency  of  the  voyage  as  much  as  their  death ;   and  those  who 
remain  are  bound  by  the  terms  of  their  original  contract  to  bring  the 
ship  in  safety  to  her  destined  port.' 

But  the  decision  would  have  been  otherwise  if  uncon-  Hartley  v. 

Ponsonby, 

templated  risks  had  arisen.    There  is  an  implied  condition  7E.&B.872. 

in  the  contract  into  which  a  seaman  usually  enters,  that 

the  ship  should  be  seaworthy.     So  where  a  seaman  had  Turner  v. 

Owen,  3  F. 

signed  articles  of  agreement  to  help  navigate  a  vessel  &  F-  '76- 
home  from  the  Falkland  Isles,  and  the  vessel  proved  to 
be  unsea worthy,  a  promise  of  extra  reward  to  induce  him 
to  abide  by  his  agreement  was  held  to  be  binding. 

The  actual  performance  of  that  which  a  man  is  legally 
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What 
is  done 
must  be 
different : 


Pinnel's 
case,  5  Co. 
Rep.  117. 


Welby  v. 

Drake 

IC.&P.557- 


else  no 
considera- 
tion for 
the  pro- 
mise to 
forego. 


i  Sm.  L.  C 

376.  ed.  12. 


bound  to  do,  stands  on  the  same  footing  as  his  promise  to  do 
that  which  he  is  legally  compellable  to  do.  This  rule  seems 
a  logical  deduction  from  the  doctrine  of  consideration,  but 
some  applications  of  it  have  met  with  severe  criticism. 

The  payment  by  a  debtor  of  a  smaller  sum  in  satisfaction 
of  a  larger  is  not  a  good  discharge  of  a  debt 1.  Such 
payment  is  no  more  than  a  man  is  already  bound  to  do, 
and  is  no  consideration  for  a  promise,  express  or  implied, 
to  forego  the  residue  of  the  debt.  The  thing  done  or  given 
must  be  somehow  different  to  that  which  the  recipient  is 
entitled  to  demand,  in  order  to  support  his  promise.  The 
fact  that  the  difference  is  slight  will  not  destroy  its  efficacy 
in  constituting  a  consideration,  for  if  the  Courts  inquired 
whether  the  thing  done  in  return  for  a  promise  was  suffi- 
ciently unlike  that  to  which  the  promisor  was  already 
bound,  they  would  inquire  into  the  adequacy  of  the 
consideration.  Thus,  the  giving  a  negotiable  instrument 
(such  as  a  cheque)  for  a  money  debt,  or  '  the  gift  of  a  horse, 
a  hawk  or  a  robe,  in  satisfaction,  is  good.  For  it  shall  be 
intended  that  a  horse,  a  hawk  or  a  robe  might  be  more 
beneficial  to  the  plaintiff  than  money,  in  respect  of  some 
circumstance,  or  otherwise  the  plaintiff  would  not  have 
accepted  it  in  satisfaction  ' ;  and  even  the  payment  of 
part  only  of  a  debt  has  been  held  to  be  a  good  discharge 
of  the  whole,  where  the  creditor  agreed  to  accept  it  as 
such  if  it  was  advanced  for  the  purpose  by  a  person  other 
than  the  debtor. 

It  would  hardly  seem  open  to  doubt  that  a  promise, 
not  under  seal,  to  forego  legal  rights,  must  needs  depend 
for  its  validity  upon  the  rules  common  to  all  promises. 
But  the  general  rule  is  subject  to  some  variations  of 
detail  in  cases  where  the  promise  is  made  before  the 
contract  is  broken  and  when  it  is  made  after. 

1  It  is  strange  that  this  rule  should  still  be  spoken  of  as  the  rule  in 
Cumber  v.  Wane.  In  that  case  it  was  held  that  a  promissory  note  for  £5  was 
no  satisfaction  for  a  debt  of  £15,  not  because  there  was  no  consideration  (for 
a  negotiable  instrument  was  given  for  a  debt)  but  because  the  satisfaction 
was  inadequate.  Such  a  decision  would  hardly  be  supported  now. 
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(1)  If  a  contract  is  wholly  executory,  and  the  liabilities  Contract 

executory. 

of  both  parties  are  as  yet  unfulfilled,  it  can  be  discharged 
by  mutual  consent,  the  acquittance  of  each  from  the 
other's  claims  being  the  consideration  for  the  promise  of 
each  to  waive  his  own. 

A  contract  in  which  A,  one  of  the  parties,  has  done  Contract 
his  part  and  X,  the  other,  remains  liable,  cannot  (save 
in  the  exceptional  case  of  bills  of  exchange  or  promissory  Foster  v. 

Dawber, 

notes)  be  discharged  by  mere  consent,  but  it  may  be  U*-8^-., 
discharged   by  the   substitution   of   a   new  agreement.  eisei- 
A  has  supplied  X  with  goods  according  to  a  contract.    X 
owes  A  the  price  of  the  goods.    If  A  waives  his  claim  for 
the  money,  where  is  the  consideration  for  his  promise 
to  waive  it  ?    If  A  and  X  substitute  a  new  agreement,  to 
the  effect  that  X  on  paying  half  the  price  shall  be  exone- 
rated from  paying  the  remainder,  where  is  the  considera- 
tion for  A's  promise  to  forego  the  payment  of  half  the  sum 
due  to  him  ?    The  new  agreement  needs  consideration  : 
there  must  be  some  benefit  to  A  or  detriment  to  X  in 
return  for  A's  promise.     Detriment  to  X  there  can  be 
none  in  paying  half  of  a  sum  the  whole  of  which  he  may 
at  any  time  be  compelled  to  pay  ;  and  benefit  to  A  there 
can  be  none  in  receiving  a  portion  of  a  sum  the  payment 
of  which  he  can  at  any  time  compel.    Unless  A  receives 
something  different  in  kind,  a  chattel,  or  a  negotiable  oPg^dv- 
instrument,  or  a  fixed  for  an  uncertain  sum,  his  promise  9Q-B.D.37. 
is  gratuitous  and  must  be  made  under  seal. 

(2 )  We  now  come  to  cases  where  the  contract  is  broken  and  Contract 
a  promise  made  to  forego  the  right  arising  from  the  breach. 

Where  the  right  itself  is  in  dispute  the  suit  may  be  com-  right  in 
promised  as  already  described. 

Where  the  right  is  undisputed,  the  amount  due  may  be  Right 

,    .  ,    .  admitted : 

uncertain  or  certain. 

If  it  is  uncertain,  the  payment  of  a  liquidated  or  certain  damages 
sum  would  be  consideration  for  foregoing  a  claim  for  Wilkinson 
a  larger  though  uncertain  amount.  &^eio6!A* 

2605  r 
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Bight  If  it  is  certain,  the  promise  to  forego  the  claim  or  any 

dama   s    Por^i°n  °^  i*  can  onty  be  supported  by  the  giving  of 
certain,     something  different  in  kind,  or  by  a  payment  in  different 

manner  to  that  agreed  on. 
Peytoe's          As  a  general  rule  the  cause  of  action  arising  from  the 

case,  9  Rep. 

breach  of  contract  is  not  discharged  so  long  as  the  satis- 
faction remains  executory,  that  is,  so  long  as  the  agree- 
Lynnv.       ment  has  not  been  carried  out.     As  is  said  in  an  old 

Bruce, 

2  H.Bi.3i9.  casej  «  accord  executed  is  satisfaction  :   accord  executory 

is  only  substituting  one  cause  of  action  in  the  room  of 

Morris  v.     another,  which  might  go  on  to  any  extent.'     But  4;he 

Baron, 

^9c81,        question  is  really  one  of  the  construction  of  the  agree- 
ment ;  and  the  promise  only,  as  distinct  from  the  actual 
Elton  cap   performance  of  it,  may  be  a  good  satisfaction  and  dis- 
B°oaVdbent,  charge  of  the  cause  of  action,  if  it  clearly  appears  that 

122  L.  T. 

142.  the  parties  so  intended. 

Some  denunciation  and  some  ridicule  have  been  ex- 
pended on  the  rule  that  the  payment  of  a  smaller  sum  in 
satisfaction  of  a  larger  is  not  a  good  discharge  of  a  debt. 
And  yet,  as  was  said  in  a  judgment  in  which  the  House 

Foakes  v.     of   Lords  recently  affirmed  the  rule,    '  it  is  not  really 

Beer,  9  App. 

Ca.  605.  unreasonable,  or  practically  inconvenient,  that  the  law 
should  require  particular  solemnities  to  give  to  a  gratuitous 
contract  the  force  of  a  binding  obligation.' 

There  seems  to  be  no  difference  between  a  promise  by 
A  to  X  to  give  him  £45  on  demand,  and  a  promise  by 
A  to  X  to  excuse  him  £45  out  of  £50  then  due.  If  con- 
sideration is  needed  in  the  one  case,  it  is  needed  in  the 
other,  and  there  can  be  no  reason  why  the  law  should 
favour  a  man  who  is  excused  money  which  he  ought  to 
pay,  more  than  a  man  who  is  promised  money  which  he 
has  not  earned. 


Composi-       A  composition  with  creditors  appears  at  first  sight  to  be 
creditors,  an  infraction  of  the  rule,  inasmuch  as  each  creditor  under- 
takes to  accept  a  less  sum  than  is  due  to  him  in  satisfaction 
of  a  greater.     But  the  promise  to  pay,  or  the  payment 
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of  a  portion  of  the  debt,  is  not  the  consideration  upon 
which  the  creditor  renounces  the  residue.  That  this  is 
so  is  apparent  from  the  case  of  Fitch  v.  Sutton.  There  5  East,  230. 
the  defendant,  a  debtor,  compounded  with  his  creditors 
and  paid  them  75.  in  the  pound  ;  he  promised  the  plaintiff, 
who  was  one  of  the  creditors,  that  he  would  pay  him  the 
residue  when  he  could  ;  but  the  plaintiff  nevertheless 
gave  him  a  receipt  of  all  claims  which  he  might  have 
against  him  '  from  the  beginning  of  the  world  to  that  day.' 
The  plaintiff  subsequently  brought  an  action  for  the 
residue  of  his  claim  ;  the  defendant  pleaded  the  accep- 
tance of  75.  in  the  pound  in  full  of  all  demands  :  but 
Lord  Ellenborough  said  — 

'  It  is  impossible  to  contend  that  acceptance  of  £17  xoa.  is  an  ex- 
tinguishment of  a  debt  of  £50.  There  must  be  some  consideration 
for  a  relinquishment  of  the  residue  ;  something  collateral,  to  show 
a  possibility  of  benefit  to  the  party  relinquishing  his  further  claim, 
otherwise  the  agreement  is  nudum  pactum.* 

The  consideration  in  a  composition  with  creditors  must  Consider- 
therefore  be  something  other  than  the  mere  acceptance 


of  a  smaller  sum  in  satisfaction  of  a  larger  :    it  is  the  tion  ia 

a  new 

substitution  of  a  new  agreement  with  new  parties  and  agree- 
a  new  consideration. 

The  Common  Law  on  this  point  (apart  from  the  various 
Bankruptcy  Acts)  was  settled  in  the  case  of  Good  v.  2B.&Ad. 
Cheesman.  There  the  defendant,  a  debtor  who  had  com- 
pounded with  his  creditors,  successfully  set  up  as  against 
an  individual  creditor  suing  for  the  whole  of  his  debt,  not 
a  separate  promise  by  that  creditor  to  forego  the  residue, 
but  a  composition  made  with  all  the  creditors.  The 
consideration  which  supported  each  creditor's  promise  to 
accept  a  lesser  sum  in  satisfaction  of  a  greater  was  thus 
stated  by  Parke,  J.  :  —  *  Here  each  creditor  entered  into  at  P.  335. 
a  new  agreement  with  the  defendant  (the  debtor),  the 
consideration  of  which,  to  the  creditor,  was  a  forbearance 
by  all  the  other  creditors,  who  were  parties,  to  insist  upon 
their  claims.'  It  is  not  the  payment  of  a  portion  of  the 

I  2   . 
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Boydv.       debt  which  forms  the  consideration    in   the    case  of  a 

Hind,  i  H. 

silted8'     composition  with  creditors,  but  the  substitution  of  a  new 
8°ExS'aV' R'  agreement  with  different  parties  for  a  previous  debt. 

The  composition  with  creditors  is  therefore  no  exception 
to  the  general  rule  ;  creditor  X  not  merely  gets  payment 
of  105.  in  the  pound  from  his  debtor  A,  but  the  benefit 
of  a  promise  procured  by  A  from  creditors  Y  and  Z  that 
they  too  will  be  content  with  a  payment  of  los.  in  the 
pound. 

It  is  not  difficult  to  see  that  consideration  is  unreal  if  it 

Promise  to  consist  in  a  promise  given  to  perform  a  public  duty,  to 

contract    perform  a  contract  already  made  with  the  promisor,  or 

rartv        *°  discharge  an  existing  liability.    It  is  harder  to  answer 

the   question   whether  the   performance   or  promise  to 

perform  an  existing  contract  with  a  third  party  is  a  real 

consideration. 

We  must  note  two  cases  dealing  with  this  form  of 
consideration. 

QC.B.N.S.      In  Shadwell  v.  Shadwell,  A  had  written  to  the  plaintiff, 
159. 

his  nephew,  as  follows  :    '  I  am  glad  to  hear  of  your 

intended  marriage  with  X  ;  and  as  I  promised  to  assist 
you  at  starting,  I  am  happy  to  tell  you  that  I  will  pay  to 
you  £150  yearly  during  my  life  or  until  your  annual  income 
derived  from  your  profession  as  a  Chancery  barrister  shall 
amount  to  six  hundred  guineas.'  The  plaintiff  married 
X  ;  the  annuity  fell  into  arrear  ;  the  uncle  died,  and  the 
plaintiff  sued  his  executors.  The  Court  differed  as  to 
the  existence  of  a  consideration  for  the  uncle's  promise. 
Erie,  C.  J.,  and  Keating,  J.,  inclined  to  regard  it  as  the 
offer  of  a  promise  capable  of  becoming  a  binding  contract 
when  the  marriage  took  place.  Byles,  J.,  dissented, 
holding  that  the  plaintiff  had  done  no  more  than  he  was 
legally  bound  to  do,  and  that  his  marriage  was  therefore, 
no  consideration  for  the  uncle's  promise  *. 

1  In  other  cases  where  there  is  a  promise  to  pay  money  in  considera- 
tion of  a  marriage  taking  place,  the  promise  is  a  part  of  the  engagement  to 
marry,  as  in  Synge  v.  Synge  [1894]  I  Q.  B.  466,  or  an  inducement  to  the 
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In  Scotson  v.  Pegg,  Scotson  promised  to  deliver  to  Pegg  6  H.  &  N. 
a  cargo  of  coal  then  on  board  a  ship  belonging  to  Scotson, 
and  Pegg  promised  in  return  to  unload  and  discharge  the 
coal  at  the  rate  of  forty-nine  tons  a  day  during  each 
working  day  after  the  ship  was  ready  to  discharge.  This 
he  failed  to  do,  and  when  sued  for  breach  of  his  promise, 
pleaded  that  Scotson  was  under  contract  to  deliver  the 
coals  to  X  or  to  JT's  order,  and  that  X  had  made  an 
order  in  favour  of  Pegg.  Scotson  therefore  in  promising 
to  deliver  the  coals  promised  no  more  than  he  was  bound 
to  perform  under  his  contract  with  X,  and  there  was 
therefore  no  consideration  for  his  promise  to  unload  in 
the  manner  specified. 

The  Court  held  that  Pegg  was  liable.  '  It  is  consistent 
with  the  declaration,'  said  Martin,  B.,  '  that  there  may 
have  been  some  dispute  as  to  the  defendant's  right  to 
have  the  coals  or  it  may  be  that  the  plaintiffs  detained 
them  for  demurrage  ;  in  either  case  there  would  be  good 
consideration  that  the  plaintiffs,  who  were  in  possession 
of  the  coals,  would  allow  the  defendant  to  take  them  out 
of  the  ship.'  But  Wilde,  B.,  said,  '  If  a  person  chooses 
to  promise  to  pay  a  sum  of  money  in  order  to  induce 
another  to  perform  that  which  he  has  already  contracted 
with  a  third  person  to  do,  I  confess  I  cannot  see  why 
such  a  promise  should  not  be  binding.' 

Neither  of  these  cases  can  be  regarded  as  authoritative  Diffieul- 
decisions  on  the  point  under  discussion.  sentedby 

In  Shadwell  v.  Sliadwell  it  is  permissible  to  doubt 
whether  there  was  in  fact  any  contract  at  all,  or  any- 
thing  but  one  of  those  promises  which  are  not  intended 
to  create  legal  relationship.  As  Byles,  J.,  pointed  out  in 
his  dissenting  judgment,  the  words  '  to  assist  you  at 
starting  '  would  more  naturally  refer  to  the  nephew's 
start  in  his  profession  than  to  his  marriage,  the  marriage 

engagement,  as  in  Hammersky  v.  de  Biel  12  Cl.  &  F.  62,  or  is  made  in  con- 
sideration of  an  immediate  fulfilment  of  the  promise,  as  in  Skeete  v.  Silberbeer 
n  T.  L.  R.  491. 
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itself  being  rather  the  occasion  than  the  inducement  of 
the  promise.  The  case  would  have  been  different,  if  (to 
adopt  a  suggestion  made  by  Martin,  B.,  in  the  course  of 
the  argument  in  Scotson  v.  Pegg)  the  nephew  had  had  it 
in  mind  to  break  his  engagement  and  the  uncle  to  induce 
him  to  keep  it  had  promised  to  pay  him  the  annuity. 

In  Scotson  v.  Pegg,  the  facts  of  the  case  are  not  very 
clearly  stated.  The  charter-party  entered  into  for  the 
use  of  the  ship  appears  to  have  embodied,  as  might  be 
expected,  the  terms  of  the  original  contract  between 
Scotson  and  X  ;  and  it  may  reasonably  be  assumed  from 
the  report  that  the  master  signed  bills  of  lading,  deliver- 
able to  JL'S  order,  specifying  the  same  time  and  mode  of 
discharge  as  in  the  charter-party.  .The  claim  against 
Pegg  was  apparently  for  demurrage,  and  if  he  had  been 
the  indorsee  of  the  bill  of  lading  he  would  have  been 
undoubtedly  liable  under  Section  I  of  the  Bills  of  Lading 

lesson  v.      Act,  1855.   Presumably  therefore  he  was  not  the  indorsee  ; 

4Taunt.      j^  there  is  ample  authority  for  the  proposition  that  a 

Hip^us^'  person  who,  though  not  the  indorsee,  holds  a  bill  of  lading 
''45S'  and  takes  delivery  under  it,  is  bound  by  its  terms;  a  fortiori, 
one  who,  not  being  a  holder  of  the  bill  of  lading  at  all, 
promises  in  consideration  of  the  delivery  of  the  cargo  to 
him  that  he  will  unload  at  the  rate  which  the  bill  of 
lading  in  fact  specified. 

^  There  are  nevertheless  dicta  in  the  two  cases  which 
seem  to  show  that  two  judges  in  the  first,  and  Baron 
Wilde  in  the  second,  thought  that  a  promise  given  in 
consideration  of  the  performance  or  promise  to  perform 
a  contract  with  a  third  party  was  binding. 

The  deci-  It  may  well  be  argued  that  there  is  a  distinction  between 
a  promise  by  B  to  perform  an  obligation  which  already 
exists  as  between  himself  and  A  alone  and  a  promise  to 
perform  an  obligation  to  a  third  party  with  which  A  has 
no  concern.  The  two  contracts  are  wholly  distinct  from 
one  another,  and  A  may  indeed  not  know  that  B  is  under 
an  obligation  to  any  one  to  perform  the  act  in  question  ; 


Chap.  IV.  §  4  CONSIDERATION  EXECUTED  119 

nor  is  the  performance  of  a  contractual  obligation  to 
a  third  party  on  the  same  footing  as  the  performance  of 
a  public  duty.  On  the  other  hand,  it  may  be  urged  we  beg 
the  question  if  we  say  that  the  consideration  is  the  detri- 
ment to  the  promisee  in  exposing  himself  to  two  suits 
instead  of  one  for  the  breach  of  contract,  for  we  assume 
that  an  action  would  lie  on  such  a  promise.  But  if  we 
say  that  the  consideration  is  the  fulfilment  of  the  pro- 
misor's desire  to  see  the  contract  carried  out  (assuming 
that  he  knows  of  its  existence),  we  are  in  danger  of 
confounding  motive  and  consideration. 

Yet,  on  the  whole,  it  seems  not  unreasonable  to  say  that 
the  performance*or  promise  to  perform  an  outstanding 
contract  with  a  third  party  may  be  good  consideration  for 
a  promise,  because  as  between  promisor  and  promisee  a  new 
obligation  is  in  effect  undertaken.  The  point  however 
awaits  an  authoritative  determination. 

3.  Consideration  must  be  legal. 

This  rule  should  be  mentioned  here,  but  we  must  deal  Legality 

•   of con- 

with  it  later  when  the  time  comes  to  consider,  as  an  sidera- 
element  in  the  Formation  of  Contract,  the  legality  of  the  fc 
objects  which  the  parties  have  in  view  when  they  enter 
into  a  contract. 

4.  Consideration  may  be  executory  or  executed,  it  must  not 
be  past. 

We  now  come  to  deal  with  the  relation  of  the  considera-  Consider- 
tion  to  the  promise  in  respect  of  time.    The  consideration 
may  be  executory,  and  then  it  is  a  promise  given  for  executory 
a  promise  ;  or  it  may  be  executed,  and  then  it  is  an  act  or  executed, 
forbearance  given  for  a  promise  ;   or  it  may  be  past,  and  and  past. 
then  it  is  a  mere  sentiment  of  gratitude  or  honour  prompt- 
ing a  return  for  benefits  received  ;   in  other  words,  it  is 
no  consideration  at  all. 

As  to  executory  considerations,  nothing  remains  to  be  Executory 
added  to  what  has  been  said  already.    It  has  been  shown         1 
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that  a  promise  on  one  side  is  good  consideration  for 
a  promise  on  the  other. 
Executed       ^  contract  arises  upon  executed  consideration  when 

cpnsidera-  one  of  ^j^  £wo  parties  has,  either  in  the  act  which  consti- 
tion, 

tutes  an  offer  or  the  act  which  constitutes  an  acceptance, 

done  all  that  he  is  bound  to  do  under  the  contract, 
leaving  an  outstanding  liability  on  one  side  only.  These 
two  forms  of  consideration  have  been  described  as  '  accep- 
tance  of  an  executed  consideration,'  and  'consideration 


7thed*c  s"    executed  upon  request  '  :  corresponding  to  the  offer  of  an 
PP-  30-1. 

act  for  a  promise,  and  the  offer  of  a  promise  for  an  act. 

Offer  of  an      In  the  first  case  a  man  offers  his  labour  or  goods  under 

promise*    suc^  circumst-ances  that  he  obviously  expects  to  be  paid 

for  them  ;   the  contract  arises  when  the  labour  or  goods 

are  accepted  by  the  person  to  whom  they  are  offered,  and 

he  by  his  acceptance  becomes  bound  to  pay  a  reasonable 

15  M.  &  w.  price  for  them.     So  in  Hart  v.  Mills  the  defendant  had 
87. 

ordered  four  dozen  of  wine  and  the  plaintiff  sent  eight  ; 

the  defendant  retained  thirteen  bottles  and  sent  back  the 
rest,  and  the  plaintiff  sued  him  on  the  original  contract 
for  the  purchase  of  four  dozen.  It  was  held  that  the 
retention  of  thirteen  bottles  was  not  an  acquiescence  in 
the  misperformance  of  the  original  contract,  but  a  new 
contract  arising  upon  the  acceptance  of  goods  tendered, 
and  that  the  plaintiff  could  only  recover  for  thirteen 
bottles.  '  The  defendant  orders  two  dozen  of  each  wine 
and  you  send  four  :  then  he  had  a  right  to  send  back 
all  ;  he  sends  back  part.  What  is  it  but  a  new  contract 
as  to  the  part  he  keeps  ?  ' 

It  must,  however,  be  borne  in  mind  that  where  the 

person  to  whom  such  an  offer  is  made  has  no  opportunity 

of  accepting  or  rejecting  the  things  offered,  an  acceptance 

to  which  he  cannot  assent  will  not  bind  him.    The  case 

^xdij'2      °^  Baylor  v.  Laird,  already  cited,  illustrates  this  proposi- 

*uj>ra>p.2s.  tion.     The  difficulty  which  would  arise,  should  such  an 

enforced  acceptance  create  a  promise,  is  forcibly  stated 

by  Pollock,   C.   B.  :  —  '  Suppose  I   clean  your  property 
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without  your  knowledge,  have  I  then  a  claim  on  you  for 
payment  ?  One  cleans  another's  shoes  ;  what  can  the 
other  do  but  put  them  on  ?  Is  that  evidence  of  a  contract 
to  pay  for  the  cleaning  ?  ' 

The    'consideration   executed   upon   request,'   or   the  Offer  of  a 
contract  which  arises  on  the  acceptance  by  act  of  the  foranact. 
offer  of  a  promise,  is  best  illustrated  by  the  case  of  an 
advertisement  of  a  reward  for  services  which  becomes 
a  promise  to  give  the  reward  when  the  service  is  rendered. 
In  such  cases  it  is  not  the  offeror,  but  the  acceptor,  who 
has  done  his  part  at  the  moment  when  he  enters  into  the 
contract.    If  A  makes  a  general  offer  of  reward  for  infor- 
mation and  X  supplies  the  information,  A's  offer  is  turned  England  v. 

Davidson, 

into  a  promise  by  the  act  of  X,  and  X  simultaneously  »A.&E. 
concludes  the  contract  and  performs  his  part  of  it. 

And  this  form  of  consideration  will  support  an  implied 
as  well  as  an  express  promise  where  a  man  is  asked  to  do 
some  service  which  will  entail  risk  or  expense.  The 
request  for  such  services  embodies  or  implies  a  promise, 
which  becomes  binding  when  liabilities  or  expenses  are 
incurred.  A  lady  employed  an  auctioneer  to  sell  her  mittaiuv. 
estate  ;  he  was  compelled  in  the  course  of  the  proceedings  &  w.  762. 
to  pay  certain  duties  to  the  Crown,  and  it  was  held  that 
the  fact  of  employment  implied  a  promise  to  indemnify 
for  money  paid  in  the  course  of  the  employment.  '  Whether 
the  request  be  direct,  as  where  the  party  is  expressly 
desired  by  the  defendant  to  pay  ;  or  indirect,  as  where 
he  is  placed  by  him  under  a  liability  to  pay,  and  does 
pay,  makes  no  difference.' 

It  is  probably  on  this  principle,  the  implication  of  ism^.c. 
a  promise  in  a  request,  that  the  case  of  Lampleigh  v.  Hob-  10s- 
Braithwait  is  capable  of  explanation.     If  so,  we  do  not 
need  the  theory  with  which  we  shall  have  to  deal  presently 
in  discussing  that  case. 

It  remains  to  distinguish  executed  from  past  considera- 
tion. 
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A  past  consideration  is,  in  effect,  no  consideration  at 
Present  all ;  that  is  to  say,  it  confers  no  benefit  on  the  promteor, 
guished  an(i  involves  no  detriment  to  the  promisee  in  respect  of 
from  past  nj[g  promise>  it  is  some  act  or  forbearance  in  time  past 

considera- 
tion,         by  which  a  man  has  benefited  without  thereby  incurring 

any  legal  liability.  If  afterwards,  whether  from  good 
feeling  or  interested  motives  it  matters  not,  he  makes 
a  promise  to  the  person  by  whose  act  or  forbearance  he 
has  benefited,  and  that  the  promise  is  made  upon  no  other 
consideration  than  the  past  benefit,  it  is  gratuitous  and 
cannot  be  enforced  ;  it  is  based  upon  motive  and  not 
upon  consideration. 
Roscoriav.  A  purchased  a  horse  from  X,  who  afterwards,  in 

Thomas, 

3Q.B.  234.  consideration  of  the  previous  sale,  promised  that  the 
horse  was  sound  and  free  from  vice.  It  was  in  fact 
a  vicious  horse.  The  Court  held  that  the  sale  created 
no  implied  warranty  or  promise  that  the  horse  was  not 
vicious  ;  that  the  promise  must  therefore  be  regarded 
as  independent  of  the  sale,  and  as  an  express  promise 
based  upon  a  previous  transaction.  It  fell  therefore 
'  within  the  general  rule  that  a  consideration  past  and 
executed  will  support  no  other  promise  than  such  as 
would  be  implied  by  law.' 

To  the  general  rule  thus  laid  down  certain  exceptions 
are  said  to  exist  ;  they  are  perhaps  fewer  and  less  impor- 
tant than  is  sometimes  supposed. 

Consider-  (o>]  A  past  consideration  will,  it  is  sometimes  said, 
moved  by  suPPort  a  subsequent  promise,  if  the  consideration  was 
previous  given  at  the  request  of  the  promisor. 

request. 

i  sm.  L.  c.  In  Lampleigh  v.  Braiihwait,  which  may  be  regarded  as  the 
Hobart.ios!  leading  case  upon  the  subject,  the  plaintiff  sued  the  defen- 
dant for  £120  which  the  defendant  had  promised  to  pay 
to  him  in  consideration  of  services  rendered  at  his  request. 
The  Court  here  agreed  that  a  mere  voluntary  courtesy 
will  not  have  consideration  to  uphold  an  assumpsit. 
But  if  that  courtesy  were  moved  by  a  suit  or  request  of 
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the  party  that  gives  the  assumpsit  it  will  bind  ;  '  for  the 
promise,  though  it  follows,  yet  it  is  not  naked,  but  couples 
itself  with  the  suit  before,  and  the  merits  of  the  party 
procured  by  that  suit.' 

The  case  of  Lampleigh  v.  Braiihwait  was  decided  in 
the  year  1615,  and  for  some  time  before  and  after  that 
decision,  cases  are  to  be  found  which,  more  or  less  defi- 
nitely, support  the  rule  as  stated  above 1.  But  from 
the  middle  of  the  seventeenth  century  until  the  present 
time  no  direct  authority  can  be  discovered,  except  the 

case  of  Bradford  v.  Roulston,  decided  in  the  Irish  Court  s  IT.  c.  L. 

468. 
of  Exchequer  in  1858.  The  rule  has  been  laid  down  in  Langdeii, 

432- 
text-books,  but  in  the  few  cases  in  which  it  is  referred 

to  by  the  judges  the  interpretation  placed  on  it  in  the 
books  is  regarded  as  open  to  question. 

Thus  in  Kaye  v.  Dutton,  Tindal,  C.  J.,  lays  down  the  ?M.  &G. 

807. 

rule  that  '  where  the  consideration  is  one  from  which 

a  promise  is  by  law  implied ' — as  for  instance  where  Modern 

acceptance  of  services  imports  a  promise  to  pay  for  them —  tations  of 

'  no  express  promise  made  in  respect  of  that  consideration  the  rule* 

after  it  has  been  executed,  and  differing  from  that  which 

is  by  law  implied,  can  be  enforced.' 

He  goes  on  to  say  that  where  consideration  given  on 
request  is  not  so  given  as  to  import  a  promise,  '  it  appears 
to  have  been  held  in  some  instances '  that  an  act  done 
at  the  request  of  the  party  charged  is  sufficient  considera- 
tion to  render  binding  a  subsequent  promise.  But  on 
this  point  he  expresses  no  opinion,  nor  was  it  necessary 
for  the  purposes  of  the  judgment.  The  rule  is  further 
narrowed  by  Maule,  J.,  in  Elderton  v.  Emmens.  He  says,  4c.  B.  at 
'  An  executed  consideration  will  sustain  only  such  a 
promise  as  the  law  will  imply  '  ;  and  this  really  means 
that  the  explicit  promise  in  Lamphigh  v.  Braithivait 
would  only  be  valid  if  the  law  would  have  implied  it 
in  any  event  from  the  words  or  conduct  of  the  parties. 

1  See  casea  collected  in  the  note  to  Hunt  v.  Bate,  3  Dyer,  272  a. 
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Jls'f'1          ^n  Kennedy  v.  Broun,  Erie,  C.  J.,  puts  the  case  of 
Lampleigh  v.  Braiihwait  from  a  modern  point  of  view. 

'  It  was  assumed,'  he  says,  '  that  the  journeys  which  the  plaintiff 
performed  at  the  request  of  the  defendant  and  the  other  services  he 
rendered  would  have  been  sufficient  to  make  any  promise  binding 
if  it  had  been  connected  therewith  in  one  contract :  the  peculiarity 
of  the  decision  lies  in  connecting  a  subsequent  promise  with  a  prior 
consideration  after  it  had  been  executed.  Probably  at  the  present 
day,  such  service  on  such  a  request  would  have  raised  a  promise  by  im- 
plication to  pay  what  it  was  worth  ;  and  the  subsequent  promise  of  a 
sum  certain  would  have  been  evidence  for  the  jury  to  fix  the  amount.' 

i  Bing.  N.C.      This  would  seem  to  be  the  ratio  decidendi  in  Wilkinson 
490. 

v.  Oliveira,  where  the  plaintiff  at  the  defendant's  request 
gave  him  a  letter  for  the  purposes  of  a  lawsuit.  The 
letter  proved  the  defendant's  case,  by  which  means  he 
obtained  a  large  sum  of  money,  and  he  subsequently 
promised  the  plaintiff  £1,000.  Here  the  plaintiff  evidently 
expected  some  return  for  the  use  of  the  letter,  and  the 
defendant's  request  for  it  was,  in  fact,  an  offer  that  if  the 
plaintiff  would  give  him  the  letter  he  would  pay  a  sum 
to  be  hereafter  fixed. 

Regarded  from  this  point  of  view  the  rule  which  we  are 
discussing  is  no  departure  from  the  general  doctrine  as 
to  past  consideration.  When  a  request  is  made  which 
is  in  substance  an  offer  of  a  promise  upon  terms  to  be 
afterwards  ascertained,  and  services  are  rendered  in 
pursuance  of  that  request,  a  subsequent  promise  to  pay 
a  fixed  sum  may  be  regarded  as  a  part  of  the  same  trans- 
action, or  else  as  evidence  to  assist  the  jury  in  determining 
what  would  be  a  reasonable  sum. 

s  ir.  c.  L.        In  opposition  to  this  view  stands  Bradford  v.  Roulston. 

Langdeii,     In  that  case  it  was  expressly  held  that  a  past  considera- 

Contr.  433. 

tion,  which  had  taken  the  form  of  the  execution  of  a  bill 
of  sale  to  third  parties  upon  the  request  of  the  defendant 
was  good  consideration  for  a  subsequent  promise  by 
him  to  answer  for  their  default.  The  authorities  were 
elaborately  reviewed  and  the  rule  in  Lampleigh  v.  Smith- 
wait  was  adhered  to  in  its  literal  sense. 
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This  Irish  decision  can  scarcely  now  be  regarded  as  good  The  true 
law.  Having  regard  to  the  judgment  in  Kennedy  v.  Broun,  l 
referred  to  above,  the  correct  view  seems  to  be  that  the 
subsequent  promise  is  only  binding  when  the  request,  the 
consideration,  and  the  promise  form  substantially  one 
transaction,  so  that  the  request  is  virtually  the  offer  of 
a  promise,  the  precise  extent  of  which  is  hereafter  to  be 
ascertained.     This  view  is  supported  by  the  language  of 
Bowen,  L.  J.,  in  a  more  recent  case  :  — 

'  The  fact  of  a  past  service  raises  an  implication  that  at  the  time  it   Stewart  v. 
was  rendered  it  was  to  be  paid  for,  and  if  it  was  a  service  which  was  [it^'i  Ch. 
to  be  paid  for,  when  you  get  in  the  subsequent  document  a  promise   "5' 
to  pay,  that  promise  may  be  treated  either  as  an  admission  which 
evidences,  or  as  a  positive  bargain  which  fixes,  the  amount  of  that 
reasonable  remuneration  on  the  faith  of  which  the  service  was  originally 
rendered.' 

In  spite  therefore  of  the  cases  decided  between  1568 
and  1635,  and  of  Bradford  v.  Roulston  (1855),  we  may  say 
that  the  rule  once  supposed  to  have  been  laid  down  in 
Lampleigh  v.  Braithwait  cannot  now  be  received  in  such 
a  sense  as  to  form  a  real  exception  to  the  principle  that 
a  promise,  to  be  binding,  must  be  made  in  contemplation 
of  a  present  or  future  benefit  to  the  promisor. 

(6)  We  find  it  laid  down  that  '  where  the  plaintiff  volun-  Volunta- 
tarily  does  that   whereunto  the  defendant   was  legally 


compellable,  and  the  defendant  afterwards,  in  considera-  other  was 

legally 

tion  thereof,  expressly  promises.'  he  will  be  bound  by  bound 


such  a  promise.     But  it  is  submitted  that  the  authority  ,mL  c 
for  this  rule  wholly  fails  in  so  far  as  it  rests  on  the  cases  12th  eA  I<57- 
which  are  habitually  cited  in  support  of  it. 

The  cases  all  turn  upon  the  liability  of  parish  authorities 
for  medical  attendance  on  paupers  who  are  settled  in  one 
parish  but  resident  in  another. 

Watson  v.  Turner  (1767)  was  decided  on  the  ground  Buiier,  Nisi 

Frius,p.  147. 

that  the  moral  obligation  resting  upon  overseers  of  a  parish 
to  provide  for  the  poor  would  support  a  promise  made  by 
them  to  pay  for  services  previously  rendered  to  a  pauper 
by  a  medical  man. 
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2  East,  505.  In  Atkins  v.  Banwdl  (1802)  it  was  held  that  the  moral 
obligation  resting  upon  the  parish  in  which  a  pauper  is 
settled,  to  reimburse  another  parish,  in  which  the  pauper 
happened  to  be  taken  ill,  for  expenses  incurred  in  medical 
attendance,  is  not  sufficient  to  create  a  legal  liability 
without  an  express  promise. 

iB.&Aid.  In  Wing  v.  Mill  (1817),  the  pauper  was  also  residing 
out  of  his  parish  of  settlement  ;  but  that  parish  acknow- 
ledged its  liability  for  his  maintenance  by  making  him 
a  weekly  allowance.  The  pauper  fell  ill  and  died  ;  during 
his  illness  he  was  attended  by  Wing,  an  apothecary,  who, 
after  the  pauper's  death,  was  promised  payment  of  his 
bill  by  Mill,  the  overseer  of  the  parish  of  settlement. 
The  Court  held  the  overseer  liable. 

It  is  not  easy  to  ascertain  the  grounds  of  their  decision 
from  the  judgments  of  Lord  Ellenborough,  C.  J.,  and 
Bayley,  J.  Some  sentences  suggest  that  they  held,  on  the 
authority  of  Watson  v.  Turner,  that  a  moral  obligation 
will  support  a  promise  ;  others  suggest  that  they  held 
that  there  was  a  legal  obligation  cast  on  the  parish  of 
residence  to  do  that  which  the  parish  of  settlement  might 

See  chapter  legally  have  been  compelled  to  do.  and  that  a  quasi- 

on  Quasi- 

contract.  contractual  relation  thus  arose  between  the  parties ;  others 
again  suggest  that  the  allowance  made  to  the  pauper 
by  the  parish  of  settlement  showed  a  knowledge  that  the 
pauper  was  being  maintained  at  their  risk,  and  amounted 
to  an  implied  authority  for  bestowing  the  necessary  medical 
attendance.  This  last  is  the  view  entertained  as  to  the 
ratio  decidendi  in  Wing  v.  Mill  by  the  Court  of  Exchequer 
in  the  only  case  remaining  for  examination. 

ic.  &M.        In  Paynter  v.  Williams  (1833)  the  facts  were  similar  to 

810* 

those  in  Wing  v.  Mill,  with  this  very  important  exception, 
that  there  was  no  subsequent  promise  to  pay  the  apothe- 
cary's bill.  The  defendant  parish,  the  parish  of  settle- 
ment, was  nevertheless  held  liable  to  pay  for  medical 
attendance  supplied  by  the  parish  of  residence.  The 
payment  of  an  allowance  by  the  parish  of  settlement 
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was  held  by  Lord  Lyndhurst,  C.  B.,  to  amount  '  to  a 
request  on  the  part  of  the  officers  that  the  pauper  shall 
not  be  removed,  and  to  a  promise  that  they  will  allow 
what  was  requisite.' 

It  would  seem  then  that  the  promise  in  the  cases  cited 
to  support  this  supposed  rule,  was  either  based  upon 
a  moral  obligation,  which,  since  the  decision  in  Eastwood  u  A.  &  E. 

43^5* 

v.  Kenyon,  would  be  insufficient  to  support  it,  or  was  an 
acknowledgment  of  an  existing  liability  arising  from 
a  contract  which  might  be  implied  by  the  acts  of  the 
parties, — a  liability  which,  as  Paynter  v.  Williams  shows, 
did  not  need  a  subsequent  promise  to  create  it. 

And  this  is  stated  on  high  authority  to  be  the  true 
ground  upon  which  the  decision  in  Watson  v.  Turner  may 
be  supported. 

'  The  defendants,  being  bound  by  law  to  provide  for  the  poor  of  the   i  Selwyn's 
parish,  derived  a  benefit  from  the  act  of  the  plaintiff,  who  afforded  ch'.S v,  "AS!- 
that  assistance  to  the  pauper  which  it  was  the  duty  of  the  defendants  sumPslt-' 
to  have  provided ;    this  was  the  consideration,  and  the  subsequent 
promise  by  the  defendants  to  pay  for  such  assistance  was  evidence 
from  which  it  might  be  inferred  that  the   consideration  was   per- 
formed by  the  plaintiff  with  the  consent  of  the  defendants,  and  con- 
sequently sufficient  to  support  a  general  indebitatus  assumpsit  for 
work  and  labour  performed  by  the  plaintiff  for  the  defendants,  at 
their  request.' 

It  is  strange  that  an  exception  to  the  general  rule  as 
to  past  consideration,  resting  on  such  scanty  and  unsatis- 
factory authority,  should  still  be  regarded  as  law  1. 

(c)  A  real  exception  however  to  the  general  rule  is  to  Real  ex- 
be  found  in  the  cases  in  which  a  person  has  been  held  general 
capable  of  reviving  an  agreement  by  which  he  has  bene-  rule' 
fited,  although  by  rules  of  law  since  repealed,  incapacity 
to  contract  no  longer  existing,  or  mere  lapse  of  time,  the 
agreement  is  not  enforceable  against  him.    The  principle 
upon  which  these  cases  rest  is — 

1  that  where  the  consideration  was  originally  beneficial  to  the  party 
promising,  yet  if  he  be  protected  from  liability  by  some  provision 

1  These  eidola  of  the  text-books  have  been  stereotyped  in  the  Indian 
Contract  Act,  s".  2.  sub-s.  (d)  and  s.  25.  sub-s.  2. 
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Parke,  B.,     of  the  statute  or  common  law,  meant  for  his  advantage,  he  may 
Oliver?6  V'    renounce  the  benefit  of  that  law  :  and  if  he  promises  to  pay  the  debt, 
2  Ex.  90.      which  is  only  what  an  honest  man  ought  to  do,  he  is  then  bound  by 
the  law  to  perform  it.' 

The  following  illustrations  of  the  principle  are  to  be 
found  in  the  Reports, 
wiiiiams  v.       (i)  A  promise  by  a  person  of  full  age  to  satisfy  debts 

Moor,  ii  M. 

&  w.  256.  contracted  during  infancy  was  binding  upon  mm,  before 
the  Infants'  Relief  Act,  1874,  made  it  impossible  to 
ratify,  on  the  attainment  of  majority,  a  promise  made 
during  infancy. 

aijac.  i.  c.       (2)  A  debt  barred  by  the  Statute  of  Limitations  is 

'6-  . 

revived  by  a  subsequent  promise  to  pay  it. 

s  Taunt.  36.  (3)  In  Lee  v.  Muggeridge  a  married  woman  (who,  as 
the  law  then  stood,  was  incapable  of  contracting)  gave 
a  bond  for  money  advanced  at  her  request  to  her  son 
by  a  former  husband.  Afterwards,  when  a  widow,  she 
promised  that  her  executors  should  pay  the  principal 
and  interest  secured  by  the  bond,  and  it  was  held  that  this 
promise  was  binding. 

(4)  In  Flight  v.  Reed  bills  of  exchange  were  given  by 

i  H.  &  c.    the  defendant  to  the  plaintiff  to  secure  the  repayment  of 
703. 

money  lent  at  usurious  interest  while  the  usury  laws  were 

in  force.  The  bills  were  by  those  laws  rendered  void 
as  between  the  plaintiff  and  defendant.  After  the  repeal 
of  the  usury  laws  by  17  &  18  Viet.  c.  90  the  defendant 
renewed  the  bills,  the  consideration  for  renewal  being 
the  past  loan,  and  it  was  held  that  he  was  liable  upon 
them. 

There  are  certain  features  common  to  all  these  cases. 
Common  The  parties  are  clearly  agreed  :  the  contract  has  been 
fulmled  for  the  benefit  of  one  of  the  parties,  while  the 
other  cannot  get  what  he  was  promised,  either  because 
he  has  dealt  with  one  who  was  incapable  of  contracting, 
or  because  a  technical  rule  of  law  makes  the  agreement 
unenforceable.  If  the  party  who  has  received  the  benefit 
which  he  expected  from  the  agreement  afterwards 
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acquires  capacity  to  contract  ;  or  if  the  rule  of  law  is 
repealed,  as  in  the  case  of  the  Usury  Acts  ;  or,  as  in 
the  case  of  the  Statute  of  Limitations,  admits  of  a 
waiver  by  the  person  whom  it  protects,  then  a  new 
promise  based  upon  the  consideration  already  received  is 
binding 1. 

The  cases  thus  regarded  seem  a  plain  and  reasonable  They  do 
exception  to  the  general  rule  that  a  past  consideration 
will  not  support  a  promise.     Unfortunately,  they  were 
at  one  time  based  upon  the  moral  obligation  which  was  tion. 
supposed  to  bind  the  person  benefited  and  to  give  efficacy 
to  his  promise. 

It  would  have  seemed  enough  to  say  that  when  two 
persons  have  made  an  agreement,  from  which  one  has 
got  all  the  benefit  he  expected,  but  is  protected  by 
technical  rules  of  law  from  liability  to  do  what  he  had 
promised  in  return,  he  will  be  bound  if,  when  those  rules 
have  ceased  to  operate,  he  renews  his  original  promise. 
But  when  once  the  law  of  contract  was  brought  into  the 
cloudland  of  moral  obligation,  it  became  extremely  hard 
to  say  what  promises  might  or  might  not  be  enforced ; 
and  the  language  used  in  some  of  the  cases  cited  above 
was  calculated  to  make  the  validity  of  contracts  turn 
upon  a  series  of  ethical  problems.  In  Lee  v.  Muggeridge,  5  Taunt.  46. 
Mansfield,  C.  J.,  says,  '  It  has  long  been  established,  that 
where  a  person  is  bound  morally  and  conscientiously 
to  pay  a  debt,  though  not  legally  bound,  a  subsequent 
promise  to  pay  will  give  a  right  of  action.  The  only 

1  In  the  case  of  a  promise  to  pay  a  debt  barred  by  the  Statute  of  Limita- 
tions, although  there  is  ample  authority  in  the  reports  for  the  statement 
that  the  promise  creates  a  new  cause  of  action  based  upon  the  original 
debt,  yet  it  would  seem,  as  Lord  Sumner  points  out  in  his  judgment  in 
Spencer  v.  Hemmerde  [1922]  2  A.  C.  507,  519,  after  reviewing  all  the  cases, 
that  the  earlier  decisions  at  any  rate  proceed  on  the  footing  that  the  promise 
only  renews  or  revives  the  original  liability  and  that  no  new  cause  of  action 
arises.  If  this  be  so,  there  is  no  question  of  a  past  consideration ;  and  the 
promise  to  pay  '  is  rather  the  mode  of  determining  the  character  of  the 
acknowledgment  than  the  basis  in  itself  of  the  debtor's  revived  liability'  • 
(ibid,  at  p.  533). 

2605  v 
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question  therefore  is  whether  upon  this  declaration  there 
appears  a  good  moral  obligation.' 

In  no  case  did  '  moral  obligation  '  play  a  more  prominent 
part  than  in  Lee  v.  Muggeridge ;  but  the  doctrine,  after 

Littiefieid  v.  it  had  undergone  some  criticism  from  Lord  Tenterden, 

Ad.  8n.  was  finally  limited  by  the  decision  in  Eastwood  v.  Kenyan. 
Eastwood  had  been  guardian  and  agent  of  Mrs.  Kenyon, 
and,  while  she  was  a  minor,  had  incurred  expenses  in  the 
improvement  of  her  property :  he  did  this  voluntarily, 
and  in  order  to  do  so  was  compelled  to  borrow  money, 
for  which  he  gave  a  promissory  note.  When  the  minor 
came  of  age  she  assented  to  the  transaction,  and  after 
her  marriage  her  husband  promised  to  pay  the  note. 
Upon  this  promise  she  was  sued.  The  moral  duty  to 
fulfil  such  a  promise  was  insisted  on  by  the  plaintiff's 
counsel,  but  was  held  by  the  Court  to  be  insufficient 
where  the  consideration  was  wholly  past.  '  Indeed,'  said 
Lord  Denman  in  delivering  judgment,  '  the  doctrine 
would  annihilate  the  necessity  for  any  consideration  at 

ii  A.  &  E.  all,  inasmuch  as  the  mere  fact  of  giving  a  promise  creates 
a  moral  obligation  to  perform  it.' 

Thus  was  finally  overthrown  the  doctrine  formulated 
by  Lord  Mansfield  that  consideration  was  only  one  of 
various  modes,  by  which  it  could  be  proved  that  parties 
intended  to  contract  :  a  doctrine  which,  in  spite  of  the 

7  T.  R.  350  decision  in  Rann  v.  Hughes,  survived  in  the  theory  that 
the  existence  of  a  moral  obligation  was  evidence  that 
a  promise  was  intended  to  be  binding.  Consideration  is 
not  one  of  several  tests,  it  is  the  only  test  of  the  intention 
of  the  promisor  to  bind  himself  by  contract. 

Foreign         We  have  been  discussing  throughout  this  chapter  the 
and^he*8  rules  of  English  law  relating  to  consideration.    It  must 
doctrine    no^}  however,  be  forgotten  that  English  courts  may  from 
sideration.  time  to  time  have  to  entertain  actions  relating  to  con- 
tracts which  are  not  governed  by  English  law.    The  rules 
which  determine  the  law  which  governs  a  contract,  or,  as 
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it  is  called,  the  '  proper  law  '  of  the  contract,  are  a  branch 
of  private  international  law  and  cannot  be  discussed  at 
length  in  this  place.  It  is  sufficient  to  say  that  the  inten- 
tion of  the  parties  is  the  determining  factor,  and,  where 
that  intention  has  either  not  been  expressed  or  cannot  be 
collected  from  the  terms  and  circumstances  of  the  contract, 
the  lex  loci  contractus,  the  law  of  the  place  where  the  con- 
tract is  made,  is  presumed  to  be  the  law  by  which  the 
parties  intended  their  contract  to  be  governed.  The 
student  will  do  well  to  refer  to  the  case  of  the  British  South  [»9'o]  i  CH. 

354 ;  2  Ch. 

Africa  Company  v.  De  Beers  Mines,  where  he  will  find  s02- 
all  the  authorities  upon  the  subject  reviewed.  If  there- 
fore it  should  be  ascertained  that  the  proper  law  of  the 
contract  before  the  Court  is  not  the  law  of  England,  the 
question  whether  the  contract  is  a  valid  one  will  not  be 
determined  by  English  law,  and  reference  must  be  made 
to  the  proper  law  of  the  contract  to  determine  whether 
consideration  is  required  for  its  validity.  This  is  what 
happened  in  the  case  of  In  re  Bonacina,  where  the  effect  [1912]  a  CH. 

394* 

of  a  '  privata  scrittura  '  in  Italian  law  was  considered.  It 
was  proved  that  a  promise  in  this  form  based  upon  the 
moral  obligation  to  pay  a  just  debt  created  according  to 
Italian  law  a  new  and  valid  legal  obligation  which  would 
be  enforced  in  the  Italian  courts.  The  proper  law  of 
contract  being  Itab'an  law,  the  Court  of  Appeal  held  that 
the  English  doctrine  of  consideration  did  not  apply,  and 
that  the  contract,  being  valid  by  its  proper  law,  was 
enforceable  in  England. 


CHAPTER  V 
Capacity  of  Parties 

Further  IN  the  topics  which  we  have  hitherto  discussed  we 
inquirtS°f  ^ave  dealt  with  the  primary  elements  of  Contract.  The 
parties  must  be  brought  together  by  Offer  and  Acceptance, 
and  they  must  make  an  agreement  which  the  Courts  will 
regard  as  a  legal  transaction  either  by  reason  of  its  Form, 
or  because  of  the  presence  of  Consideration. 

But  such  a  transaction  may  take  place  between  parties, 
one  or  both  of  whom  are  under  some  disability  for  making 
a  valfd  contract  :   it  is  therefore  necessary  to  deal  with 
disabilities  :  in  other  words,  with  the  Capacity  of  Parties. 
Capacity    Certain  persons  are  by  law  incapable,  wholly  or  in  part, 
'  °f  binding  themselves  by  a  promise,  or  of  enforcing  a 


maybe      promise  made  to  them.    And  this  incapacity  may  arise 
from  the  following  causes  :  — 

(1)  Political  or  professional  status. 

(2)  Youth,  which,  until  the  age  of  21  years,  is  supposed 
to  imply  an  immaturity  of  judgment  needing  the  pro- 
tection of  the  law. 

(3)  Artificiality  of  construction,  such  as  that  of  cor- 
porations, which,  being  given  a  personality  by  law,  take 
it  upon  such  terms  as  the  law  imposes. 

(4)  The  permanent  or  temporary  mental  aberration  of 
lunacy  or  drunkenness. 

(5)  Marriage.    Until  the  ist  of  January  1883  marriage 
effected  a  merger  of  the  contractual  capacity  of  the  wife 
in  that  of  her  husband,  subject  to  certain  exceptions. 
The  Married  Women's  Property  Acts  of  1882  and  1893 
have  greatly  changed  the  law  in  this  respect. 
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§  1.  Political  or  Professional  Status. 

An  alien  has  ordinarily  the  contractual  capacity  of  Aliens, 
a  natural-born  British  subject,  except  that  he  cannot 
acquire  property  in  a  British  ship :   Merchant  Shipping 
Act,  1894,  s.  i. 

In  time  of  war,  however,  an  alien  who  is  an  enemy,  so  AUen 

enemies. 

far  as  concerns  his  capacity  to  contract  or  to  enforce  con- 
tracts already  made,  is  subject  to  severe  restrictions.  For 
the  purposes  of  the  late  war  these  restrictions  were  still 
further  increased  by  Trading  with  the  Enemy  Acts  which 
made  commercial  dealings  of  all  kinds,  direct  and  in- 
direct, with  the  King's  enemies  a  criminal  offence  ;  but 
it  will  be  sufficient  here  to  indicate  the  Common  Law 
rules  upon  the  subject. 

We  must  note  in  the  first  place  that  nationality  is  not  [1915]!  K.B. 
the  test  of  enemy  status  for  this  purpose.  The  Full  Court 
of  Appeal  in  Porter  v.  Freudenberg,  after  reviewing  all  the 
authorities,  has  laid  it  down  that  the  place  where  the 
person  in  question  voluntarily  resides  or  carries  on  busi- 
ness is  the  determining  factor  ;  so  that  an  enemy  subject 
who  resides  or  carries  on  business  exclusively  in  a  neutral 
country  or  (with  the  licence  of  the  Crown)  in  Great 
Britain  itself,  may  contract  or  sue  on  the  same  footing  as 
an  alien  friend.  Conversely,  a  British  subject  or  a  neutral 
residing  or  carrying  on  business  in  an  enemy  country  is 
in  the  same  position  as  an  alien  enemy. 

The  position  of  an  alien  enemy  as  above  defined  appears 
to  be  as  follows,     (i)  He  cannot  enter  into  any  contract  The  Hoop, 

X    '  J  iC.  Rob. 

with  a  British  subject  during  the  continuance  of  the  war.  '9<5. 

(2)  He  cannot  until  the  war  is  over  sue  in  the  King's  Courts  Freu^enl 

berg  [1915] 

on  any  cause  of  action  which  has  accrued  before  the  war.  »  K.  a  857. 

(3)  He  may,  if  he  can  be  duly  served  with  a  writ,  be 
sued  on  a  cause  of  action  which  has  accrued  before  the 
war  and  may  appear  and  defend  the  action,  and,  if  un- 
successful, may  appeal  to  a   higher  tribunal.    (4)  Con 
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tracts  made  before  the  war  between  a  British  subject  and 
an  alien  enemy  which  involve  intercourse  between  the 
parties  or  the  continued  existence  of  which  is  contrary  to 
public  policy  are  wholly  dissolved  by  the  outbreak  of 
AtkVfttrCar  war'    ^n  °^)vious  example  of  the  former  is  a  partnership  : 
induce"    °f  tne  latter  a  contract  which  if  performed  would  be  of 
239!         '  assistance  to  the  commerce  or  economic  interests  of  the 
poratkT'v.  enemy  state  or  detrimental  to  those  of  this  country. 
[i9«6i         (5)  I*1  *ne  case  of  contracts  not  falling  within  the  above 
description,  performance  is  prohibited  for  the  duration  of 
the  war,  and  therefore  no  cause  of  action  can  be  main- 
tained subsequently  in  respect  of  non-performance  during 
the  war.     Often  this  will  be  practically  equivalent  to 
a  dissolution,  as,  for  example,  in  the  case,  of  a  contract  to 
deliver  goods  within  a  specified  time  ;    but  there  are 
others,  for  the  most  part  of  a  continuing  nature  and  (as 
has  been  said)    '  really  the   concomitants   of  rights  of 
property,'  which  are  not  dissolved  at  all.    The  contract 
between  landlord  and  tenant,  between  insurance  company 
Haiseyv.     and  policy-holder,  supply  examples. 
[19*6]" e         Contracts  have  sometimes  been  framed  with  elaborate 

2  K .  B.  707. 

in  re  Seiig-  clauses  providing  that  on  the  outbreak  of  war  their  obliga- 

man  [1917] 

i  ch.  519.    tions  shall  be  wholly  suspended  for  the  time  being  but 
Ertei  Bieber  shall  revive   at  the  conclusion  of   peace.     The  Courts 
[1918]        regard  very  jealously  contracts  of  this  kind  and  have  not 
hesitated  to  declare  them  to  be  wholly  at  end,  if  public 
policy  appeared  to  demand  it.    Private  individuals,  it  has 
been  observed,  are  not  to  be  allowed  to  dictate  the  con- 
ditions under  which  a  contract  shall  or  shall  not  be  finally 
Disunion    determined  by  the  outbreak  of  war.     Nor  are  the  obliga- 

Iron  ($>.  v.  J 

iPi°Si^ihl  tions  of  a  contract  suspended  only  by  the  outbreak  of  war 
i  K.  B.  811.  an(j  not  dissolved,  if  the  practical  effect  of  suspension  would 
involve  the  making  of  a  new  contract  between  the  parties. 
The  performance  of  mutual  obligations  under  an  executory 
contract  cannot  be  postponed  until  the  war  is  over,  if  the 
postponement  would  effect  a  substantial  alteration  in  the 
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terms  of  the  original  contract  ;  and  where  this  is  the 
case,  the  contract  is  at  an  end.  But  these  matters  relate 
rather  to  the  discharge  than  to  the  formation  of  contract. 

The  Crown  may  at  its  discretion  grant  a  licence  to  an  sbaffenius 

v.  Goldberg, 

alien  enemy  to  contract  and  sue  in  time  of  war.  and  in  [1916]  IK.B. 

284. 

that  case  his  position  will  be  exactly  the  same  as  that  of 
an  alien  friend. 

The  position  of  foreign  states  and  sovereigns  may  also  Foreign 
be  conveniently  referred  to  in  this  place.    They  have  full  reigns. 
ca-pacity  to  enter  into  contracts  in  England,  but  neither  7Anne,c.i2. 

Taylor  v. 

they  nor  their  representatives  nor  the  officials  and  house-  j^*-  '* 
hold  of  their  representatives  are  in  any  way  subject  to  syndicate™ 
the  jurisdiction  of  the  English  Courts.     Their  contracts  ^9!^  '  ( 
cannot  therefore  be  enforced  against  them,  although  they 
are  capable  of  enforcing  them.     This  immunity  extends  Macartney 
to  a  British  subject  accredited  to  Great  Britain  by  a  4Q.B.  D. 

30o. 

foreign  state. 

A  modern  case  illustrates  the  rule.    A  foreign  sovereign  Migheiiv. 

Thi  Sultan 

residing  in  this  country  as  a  private  person,  made  a  pfjohor*. 
promise  of  marriage  under  an  assumed  name.     He  did  l*v- 
not  thereby  subject  himself  to  the  jurisdiction  of  our 
courts  and  so  could  not  be  sued  for  breach  of  his  promise. 

A  person  convicted  of  treason  or  felony  cannot,  during  Felon  un- 
the  continuance  of  his  sentence,  make  a  valid  contract  ; 
nor  can  he  enforce  contracts  made  previous  to  conviction  : 


but  these  may  be  enforced  by  an  administrator  appointed  'o. 
for  the  purpose  by  the  Crown. 

A  barrister  cannot  sue  for  fees  due  to  him  for  services  Barrister. 
rendered  in  the  ordinary  course  of  his  professional  duties, 
whether  the  action  be  framed  as  arising  upon  an  implied  Kennedy  v. 
contract  to  pay  for  services  rendered  on  request,  or  upon  13  c.  k, 
an  express  contract  to  pay  a  certain  sum  for  the  conduct 
of  a  particular  business. 

A  physician,  until  the  year  1858,  was  so  far  in  the  Physician. 
position  of  a  barrister  that  the  rendering  of  services 
on  request  raised  no  implied  promise  to  pay  for  them, 
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though  the  patient  might  bind  himself  by  express 
contract.  The  Medical  Act,  1858,  s.  31,  enabled  every 
physician  to  sue  on  such  an  implied  contract,  subject  to 
the  right  of  any  College  of  physicians  to  make  by-laws  for- 
bidding its  Fellows  to  sue  for  their  fees — a  right  which  has 
been  exercised  by  the  Royal  College  of  Physicians.  And 
this  is  re-enacted  in  substance  by  the  Medical  Act,  1886. 

§  2.  Infants. 

The  rights  and  liabilities  of  infants  under  contracts 
entered  into  by  them  during  infancy  rest  upon  Common 
Law  rules  which  have  been  materially  affected  by  statute. 
It  will  be  convenient  first  to  state  the  Common  Law  upon 
the  subject. 
General  At  Common  Law  there  were  but  two  classes  of  contracts 

rule  of 

Common    which  though  made  by  an  infant  were  as  valid  as  though 
w'         made  by  a  person  of  full  age  :  namely,  contracts  for  neces- 
saries and  (in  certain  cases )  contracts  for  the  infant 's  benefit . 
Contracts       In  all  other  cases  Common  Law  treated  an  infant's  con- 
by^rffant.  tracts  as  being  voidable  at  his  option,  either  before  or  after 
9thed.5Q-   the  attainment  of  his  majority;  and  Sir  F.  Pollock  in  an  ex- 
haustive argument  has  shown  that  this  was  so,  even  where 
the  contract  was  not  for  the  infant's  benefit.    But  these 
voidable  contracts  must  be  divided  under  two  heads : — 

(a)  Contracts  which  were  valid  and  binding  on  the 
infant  until  he  disaffirmed  them,  either  during  infancy  or 
within  a  reasonable  time  after  majority  ; 

(6)  Contracts  which  were  not  binding  on  the  infant 
until  he  ratified  them  within  a  reasonable  time  after 
majority. 

Contracts  (a)  Where  an  infant  acquired  an  interest  in  permanent 
rescinded  ProPerty  *°  which  obligations  attach,  or  entered  into 
a  contract  involving  continuous  rights  and  duties, 
benefits  and  liabilities,  and  took  some  benefit  under  the 
contract,  he  would  be  bound,  unless  he  expressly  dis- 
claimed the  contract. 
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Illustrations  may  be  found  in  the  following  cases.  They 
do  not  appear  to  be  affected  by  subsequent  legislation. 

An  infant  lessee  who  occupies  till  majority  is  liable  for  Roiie,  Abr. 

731. 

arrears  of  rent  which  accrued  during  his  minority. 

Shareholders  who  became  possessed  of  their  shares 
during  infancy  are  liable  for  calls  which  accrued  while 
they  were  infants.  The  grounds  of  infants'  liability  under 
these  conditions  have  been  thus  stated  : — 

'  They  have  been  treated  therefore  as  persons  in  a  different  situa-   Evelyn  v. 
tion  from  mere  contractors,  for  then  they  would  have  been  exempt :   .,  Bun^iyi'/ 
but  in  truth,  they  are  purchasers  who  have  acquired  an  interest,  not  Q^'  Ry- 
in  a  mere  chattel,  but  in  a  subject  of  a  permanent  nature,  either  by  McMichael, 
contract  with  the  company,  or  purchase  or  devolution  from  those  ' 
who  have  contracted,  and  with  certain  obligations  attached  to  it 
which  they  are  bound  to  discharge,  and  have  been  thereby  placed 
in  a  situation  analogous  to  an  infant  purchaser  of  real  estate  who 
has  taken  possession,  and  thereby  becomes  liable  to  all  the  obliga- 
tions attached  to  the  estate ;   for  instance,  to  pay  rent  in  the  case  of 
a  lease  rendering  rent,  and  to  pay  a  fine  due  on  the  admission  in 
the  case  of  a  copyhold  to  which  an  infant  has  been  admitted,  unless 
they  have  elected  to  waive  or  disagree  the  purchase  altogether,  either 
during  infancy  or  after  full  age,  at  either  of  which  times  it  is  competent 
for  an  infant  to  do  so.' 

Similarly  an  infant  may  become  a  partner,  and  at 
Common  Law  may  be  entitled  to  benefits,  though  not 
liable  for  debts,  arising  from  the  partnership  during  his 
infancy.  Equity  however  would  not  allow  an  infant,  in 
taking  the  partnership  accounts,  to  claim  to  be  credited 
with  profits  and  not  debited  with  losses.  But  what  is  Lindiey, 

Partnership, 

important  for  our  present  purpose  to  note  is,  that  unless  8th  ed-  PP- 
on  the  attainment  of  majority  there  be  an  express  rescis- 
sion and  disclaimer  of  the  partnership,  the  partner  will  be 
liable  for  losses  accruing  after  he  came  of  age. 

Where  an  infant  held  himself  out  as  in  partnership  with 
X,  and  continued  to  act  as  a  partner  till  shortly  before  he 
came  of  age,  and  then,  though  ceasing  to  act  as  a  partner, 
did  nothing  to  disaffirm  the  partnership,  he  was  held 
liable  on  debts  which  accrued,  after  he  came  of  age,  to 
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Persons    wno    supplied    X    with    goods.      '  Here,'    said 
'159! &  AId'  Best,  J.,  '  the  infant,  by  holding  himself  out  as  a  partner, 
contracted  a  continual  obligation,  and  that  obligation 
remains  till  he  thinks  proper  to  put  an  end  to  it.  .  .  . 
If  he  wished  to  be  understood  as  no  longer  continuing 
a  partner,  he  ought  to  have  notified  it  to  the  world.' 
Lumsden's       And  so  where  shares  were  assigned  to  an  infant  who 
3iase'      ''  attained  his  majority  some  months  before  an  order  was 
made  for  winding  up  the  company,  it  was  held  that  in 
the  absence  of  any  disclaimer  of  the  shares  he  was  liable 
as  a  contributory. 

Although  the  liabilities  incurred  by  the  infant  are  some- 
what different  in  these  different  cases,  yet  there  is  this 
feature  common  to  all  of  them,  that  nothing  short  of 
express  disclaimer  will  entitle  a  man,  on  attaining  his 
majority,  to  be  free  of  obligations  such  as  we  have 
described. 

Contracts  (b)  In  the  case  of  contracts  that  are  not  thus  continuous 
affirmed111  *n  ^eiY  operation,  the  infant  was  not  bound  unless  he 
expressly  ratified  them  upon  coming  of  age.  Thus  a 
promise  to  perform  an  isolated  act,  such  as  to  pay  a  reward 
for  services  rendered,  or  a  contract  wholly  executory,  and 
indeed  all  other  contracts  other  than  continuing  contracts 
or  contracts  for  necessaries  or  for  the  infant's  benefit, 
required  an  express  ratification. 

Such  was  the  Common  Law  upon  the  subject ;  let  us 
consider  how  it  has  been  affected  by  legislation. 

Infants'  The  Infants'  Relief  Act  of  1874  appears  to  have  been 
'  designed  to  guard  not  merely  against  the  results  of 
youthful  inexperience,  but  against  the  consequences  of 
honourable  scruples  as  to  the  disclaimer  of  contracts 
upon  the  attainment  of  majority.  Its  provisions  are  as 
follows  : — 

i .  'All  contracts  whether  by  specialty  or  by  simple  contract  hence- 
forth entered  into  by  infants  for  the  repayment  of  money  lent  or  to 
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be  lent,  or  for  goods  supplied  or  to  be  supplied  (other  than  contracts 
for  necessaries),  and  all  accounts  stated  with  infants,  shall  be  absolutely 
void :  provided  always  that  this  enactment  shall  not  invalidate  any 
contract  into  which  an  infant  may  by  any  existing  or  future  statute, 
or  by  the  rules  of  Common  Law  or  Equity  enter,  except  such  as  now 
by  law  are  voidable. 

2.  '  No  action  shall  be  brought  whereby  to  charge  any  person 
upon  any  promise  made  after  full  age  to  pay  any  debt  contracted 
during  infancy,  or  upon  any  ratification  made  after  full  age  of  any 
promise  or  contract  made  during  infancy,  whether  there  shall  or 
shall  not  be  any  new  consideration  for  such  promise  or  ratification 
after  full  age.' 

The  precise  meaning  of  the  provisions  of  this  Act  is 
not  at  first  easy  to  ascertain,  but  its  effect  may  be  sum- 
marized as  follows  • 

1.  Three  classes  of  infants'  contracts  are.  for  the  first  Effect  of 

Act,  s.  i. 

time,  made  absolutely  void  ;  namely,  for  money  lent  or  to 
be  lent ;  for  goods  supplied  or  to  be  supplied  (other  than 
necessaries)  ;  and  accounts  stated. 

2.  (a)  Contracts  for  necessaries  supplied  or  to  be  sup-  Provisos  in 
plied  are  valid  and  binding  on  an  infant  (as  they  have 
always  been),  and  so  also  are  (6)  contracts  into  which  an 
infant  could  validly  enter  at  the  date  of  the  Act  and  which 

at  the  same  time  were  not  voidable  by  him  ;  that  is, 
certain  contracts  for  the  infant's  benefit. 

3.  It  is  no  longer  possible  for  an  infant  to  ratify  after  s- 2- 
majority  that  class  of  contracts  which  before  the  Act 
were  invalid  until  affirmed  ;  and  this  is  so,  whether  there 

is  a  new  consideration  for  the  promise  or  ratification  after 
majority  or  not. 

4.  Contracts  which  before  the  Act  were  valid  until 
disaffirmed  are  not  affected  by  the  Act. 

We  may  now  consider  these  four  points  in  greater 
detail. 

(i)  S.  I  of  the  Act  has  been  strictly  construed. 

An  infant  who  had  contracted  trading  debts  was  con-  Decisions 
victed  on  an  indictment  charging  him  with  having  de- 
frauded his  creditors  within  the  meaning  of  the  Debtors' 
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R.v.wiison,  Act,  1869.  The  conviction  was  quashed  on  the  ground 
that  the  transactions  which  resulted  in  debts  were  void 
under  the  Infants'  Relief  Act.  There  were  consequently 

EX  pane     no  creditors  to  defraud.    On  the  same  reasoning  an  infant 

D.  109!       cannot  be  made  a  bankrupt  in  respect  of  such  debts. 

Levene  v.        And  the  Court  of  Appeal  has  held  that  a  false  represen- 


,    ^a^on  ^      &n  jnfan^  ^hat  ne  wag  Qf  fu|J  age?  wnereby  the 
265. 

plaintiff  was  induced  to  lend  him  money,  cannot  impose 
any  contractual  liability  upon  him  by  way  of  estoppel 
or  otherwise  ;  for  the  Act  makes  such  a  contract  absolutely 
void. 

But,  it  may  be  asked,  can  an  infant  who  has  received 
goods  and  paid  their  price  recover  his  money,  or  the 
tradesman  his  goods,  on  the  ground  that  the  transaction 
is  void  ? 

This  much  is  clear,  that  if  an  infant  has  paid  money 
and  taken  benefit  under  the  contract  he  cannot  recover 
the  money  so  paid. 
vaientmi  v.      An  infant  hired  a  house  and  agreed  to  pay  the  landlord 

Canali,  24 

Q.B.D.i66.  £IOO  for  the  furniture.     He  paid  £60  and  gave  a  pro- 

Goods       missory  note  for  the  balance.     After  some  months'  use 

and  used.  °f  the  house  and  furniture  he  came  of  age,  and  then  took 

proceedings  to  get  the  contract  and  the  promissory  note 

set  aside,  and  to  recover  the  money  which  he  had  paid. 

He  obtained  relief  from  future  liabilities  on  the  contract 

and  note,  but  could  not  recover  money  paid  for  furniture 

of  which  he  had  enjoyed  the  benefit. 

In  the  converse  case,  there  is  no  authority  precisely  in 

[1894]  3  ch.  point,  although  Hamilton  v.   Vaughan-Sherrin  Co.  shows 
589. 

that  an  infant  who  has  bought  shares  on  which  no  dividend 

has  been  paid,  may  within  a  reasonable  time  repudiate 
the  shares  and  recover  the  money.  In  this  case  six  weeks 
had  elapsed,  and  the  infant  had  not  attended  any  meeting 
or  otherwise  affirmed  his  position  as  a  shareholder. 
Although  the  purchase  of  shares  in  a  Company  is  not 
a  transaction  which  would  fall  under  s.  I  of  the  Infants' 
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Relief  Act,  the  language  of  the  Court  is  so  full  and  explicit  Corpe  v. 

Overton, 

as  to  suggest  a  general  rule,  that  where  benefit  has  been   ^°2Bins- 
received  the  infant  cannot  recover  money  paid  ;    that 
where  no  benefit  has  been  received  he  can. 

(2)  (a)  An  infant  can  bind  himself  by  contract   for  Contracts 
necessaries  whether  these  take  the  form  of  a  supply  of  Saries.Ce' 
goods  or  a  loan  of  money  ;  but  it  must  be  assumed  that 
the  loan  is  made  in  immediate  contemplation  of  the 
purchase  of  necessaries  and  is  expended  upon  them. 

But  the  precise  ground  of  the  infant's  liability  in  either 
case  is  not  clear  and  may  not  be  co-extensive  with  the 
exception  made  by  s.  I  of  the  Act. 

The  liability  in  respect  of  a  loan  seems  in  Equity  to  Loan  for 
rest  on  a  rule  which  is  of  wider  application  than  the  rule 


as  to  necessaries.    A  loan  of  money  to  pay  for  necessaries  Marw  v. 

Pitfield,  i  P. 

was  not  recoverable  at  Common  Law  ;    but  in  Chancery  wms.  558. 

,  «J      National 

it  was  held  that  if  an  infant  borrowed  money  to  pay  society  v. 
a  debt  for  which  by  law  he  was  liable,  and  the  debt  was  sch'.^a?"' 
paid  therewith,  the  lender  '  stood  in  the  place  of  the 
person   paid  '   and  was  entitled  to  recover  the  money 
lent. 

The  liability  for  necessaries  in  the  form  of  goods  has  Goods 
been  placed  on  another  ground  than  that  of  exemption 
from  statutory  incapacity  to  contract,  by  Act  of  Parlia- 
ment and  by  judicial  decision.     The  Sale  of  Goods  Act, 
1893,  enacts  in  s.  2  :  — 

'  Where  necessaries  are  sold  and  delivered  to  an  infant  or  to  a  person 
who  by  reason  of  mental  incapacity  or  drunkenness  is  incompetent  to 
contract,  he  must  pay  a  reasonable  price  therefor. 

'  Necessaries  in  this  section  means  goods  suitable  to  the  condition  in 
life  of  such  an  infant  or  minor  or  other  person  and  to  his  actual  require- 
ments at  the  time  of  sale  and  delivery.' 

Here  the  legal  liability  to  pay  and  the  incapacity  to  Grounds 
contract  are  put  side  by  side  as  co-existent  and  the  infant 
would  seem  to  be  liable  for  necessaries,  not  because  he 
was  in  this  respect  able  to  contract,  but  because  he  was 
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bound  quasi  ex  contractu.     This  view  is  expressed  by 
Fletcher  Moulton,  L.  J.,  in  Nash  v.  Inman  :  — 

2'^°^  i  8  '  •^J1  ^an^  like  a  lunatic  is  incapable  of  making  a  coiflract  of  purchase 
in  the  strict  seaso  of  the  words  ;  but  if  a  man  satisfies  the  needs  of  the 
infant  or  lunatic,  the  law  will  imply  an  obligation  to  repay  him  for  the 
services  so  rendered  and  will  enforce  that  obligation  against  the  estate 
of  the  infant  or  lunatic.  The  consequence  is  that  the  basis  of  the  action 
is  hardly  contract.  Its  real  foundation  is  an  obligation  which  the  law 
imposes  on  the  infant  to  make  a  fair  payment  in  respect  of  needs 
satisfied.  In  other  words  the  obligation  arises  re  and  not  consensus 

Goods  to       The  Sale  of  Goods  Act  says  nothing  of  goods  to  be  sup- 

pUedf      plied.     It  is  quite  possible  that  an  infant  might  order 

goods  which  were  undoubtedly  necessaries  when  ordered, 

but  that  his  needs  might  be  met  from  some  unseen  source 

before  the  goods  were  supplied.    His  liability  in  that  case 

would  rest  on  the  terms  of  the  Infants'  Relief  Act,  and 

Roberts  v.    it  has  been  held  that  under  that  Act  a  contract  for  neces- 

Gray  [1915] 

i  K.  B.  520.  garies  cannot  be  repudiated  on  the  ground  that  it  is 
partly  executory.  The  infant  must  thus  fulfil  his  contract 
or  pay  damages  if  he  does  not. 


What  are       We  must  next  consider  what  the  phrase  '  necessaries  ' 

'  neces-       includes. 
saries   ? 

It  has  always  been  held  that  an  infant  may  render 

himself  liable  for  the  supply  to  him,  not  merely  of  the 

necessaries  of  life,  but  of  things  suitable  to  his  station  in 

life  and  to  his  particular  circumstances  at  the  time.    The 

locus  classicus  on  this  subject  is  the  judgment  of  Bramwell, 

L.R.  3  EX.  £  ^  jn  Ry^  Vn    Womhwell,  —  the  conclusions  of   which 

L.  R.4Ex.  were  ac[0pted  by  the  Exchequer  Chamber.    In  such  cases 

the  provinces  of  the  Court  and  of  the  Jury  are  as  follows  :  — 

Evidence  being  given  of  the  things  supplied  and  of  the 

Nash  v.       circumstances  and  requirements  of  the  infant,  the  Court 

Inman. 

[iqpsi        determines  whether  the  things  supplied  can  reasonably 

2  K**  13.  I* 

be  considered  necessaries  at  all  ;  and  if  it  comes  to  the 
conclusion  that  they  cannot,  the  case  may  not  even  be 
submitted  to  the  jury. 
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Things  may  obviously  be  outside  the  range  of  possible 
necessaries.    '  Earrings  for  a  male,  spectacles  for  a  blind  v.  woml>- 
person,  a  wild  animal,  might  be  suggested.' 

Things  may  be  of  a  useful  character  but  the  quality  or 
quantity  supplied  may  take  them  out  of  the  character  of 
necessaries.  Elementary  text -books  might  be  a  necessary 
to  a  student  of  law,  but  not  a  rare  edition  of  '  Littleton's 
Tenures  '  or  eight  or  ten  copies  of  '  Stephen's  Commen- 
taries.' Necessaries  also  vary  according  to  the  station  in 
life  of  the  infant  or  his  peculiar  circumstances  at  the  time. 
The  quality  of  clothing  suitable  to  an  Eton  boy  would  be 
unnecessary  for  a  telegraph  clerk ;  the  medical  attendance 
and  diet  required  by  an  invalid  would  be  unnecessary 
to  one  in  ordinary  health.  It  does  not  follow  therefore 
that  because  a  thing  is  of  a  useful  class,  a  judge  is  bound 
to  allow  a  jury  to  say  whether  or  no  it  is  a  necessary. 

But  if  the  judge  concludes  that  the  question  is  an  open  When 
one,  and  that  the  things  supplied  are  such  as  may  reason-  iStto°n 
ably  be  considered  to  be  necessaries,  he  leaves  it  to  the  ]ury> 
jury  to  say  whether,  in  the  circumstances  of  the  case,  the 
things  supplied  were  necessaries  in  fact.     And  the  jury 
must  then  take  into  consideration  the  character  of  the  What  the 
goods  supplied,  the  actual  circumstances  of  the  infant  must * 
and  the  extent  to  which  the  infant  was  already  supplied  Proye- 
with  them.   It  is  necessary  to  emphasize  the  words  '  actual 
circumstances,'  because  a  false  impression  conveyed  to  Sale  of 
the  tradesmen  as  to  the  station  and  circumstances  of  the  A°£  a  2 
infant  will  not  affect  the  infant's  liability ;  if  a  tradesman 
supplies  expensive  goods  to  an  infant  because  he  thinks 
that  the  infant's  circumstances  are  better  than  they  really 
are,  or  if  he  supplies  goods  of  a  useful  class  not  knowing 
that  the  infant  is  already  sufficiently  supplied,  he  does  so 
at  his  peril. 

'  Having  shown  that  the  goods  were  suitable  to  the  condition  in  life  Nash  v. 
of  the  infant,  he  [the  tradesman]  must  then  go  on  to  show  that  they  l"£&\' 
were  suitable  to  his  actual  requirements  at  the  time  of  the  sale  and  2  K-°-  '• 
delivery.     Unless  he  establishes  that  fact,  either  by  evidence  adduced 


n  s. 
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by  himself  or  by  cross-examination  of  the  defendant's  witnesses,  as 
the  case  may  be,  in  my  opinion  he  has  not  discharged  the  burden  which 
the  law  imposes  on  him.' 

The  proviso  (6)  Contracts  into  which  an  infant  may  enter  '  by  any 
existing  or  future  statute  or  by  rules  of  Common  Law  or 
Equity  '  and  which  were  not  voidable  at  the  date  of  the 
enactment,  are  not  affected  by  the  Act  of  1874. 

This  second  exception  needs  an  explanation.  We  have 
to  look  for  contracts  which  were  not  for  necessaries  such 
as  have  been  described  above  and  yet  even  before  the 
Act  were  not  voidable.  Such  are  to  be  found  where  an 
infant  enters  into  a  contract  either  of  service  so  as  to 
provide  himself  with  the  means  of  self-support,  or  for 
the  purpose  of  obtaining  instruction  or  education  to  fit 
himself  to  earn  his  living  at  a  suitable  trade  or  profession. 

,    Such  contracts  are  in  fact  contracts  for  '  necessaries  '  in 
[1891]  .  -, 

2  0.8.369.  a  wider  sense. 

Clements'v.       '  It  has  always  been  clearly  held  that  contracts  of  apprenticeship 

R!  Co.,'        and  with  regard  to  labour  are  not  contracts  to  an  action  on  which  the 

[i894]2Q.B.  plea  of  infancy  is  a  complete  defence.     The  question  has  always  been 

whether  the  contract,  when  carefully  examined  in  all  its  terms,  is  for 

the  benefit  of  the  infant.     If  so  the  Court  will  not  allow  the  infant  to 

repudiate  it.' 

[1893]  i  Q.B.  In  the  case  cited  an  infant  entered  into  a  contract  of 
service  with  a  Railway  Company,  promising  to  accept 


the  terms  of  an  insurance  against  accidents  in  lieu  of  his 
rights  of  action  under  the  Employers'  Liability  Act, 
1880.  It  was  held  that  the  contract  was,  taken  as  a 
whole,  for  his  benefit  and  that  he  was  bound  by  his 
promise  1.  And  an  infant  may  be  held  liable  for  the  breach 

Fiupltrick,  °f  su°h  a  contract  under  the  Employers  and  Workmen 

L?:B-D>>  Act,  1875. 

1  No  civil  proceedings  can,  it  seems,  be  taken  against  an  infant  on  an 
apprenticeship  deed  ;  but  if  he  misbehave  he  may  be  corrected  by  bis  master, 
or  brought  before  a  justice  of  the  peace.  De  Francesco  v.  Barnum,  43  Ch. 
D.  165.  Gylbert  v.  Fletcher,  Cro.  Car.  179.  A  covenant  in  an  apprenticeship 
deed  to  do  or  abstain  from  doing  something  after  the  apprenticeship  has 
ceased  may,  however,  be  enforced  by  action  :  Oadd  v.  Thompson,  [1911] 
i  K.  B.  304. 
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On  the  other  hand  an  agreement  by  an  infant,  on 
entering  the  service  of  a  Sheffield  newspaper,  never  during 
the  rest  of  his  life  to  become  connected  with  any  other 
newspaper  within  twenty  miles  of  Sheffield  was  held  in  Leng 
v.  Andrews  to  be  more  onerous  than  beneficial  and  the  infant  [1909]  i  ch. 

763(0.  A.) 

was  entitled  to  repudiate  it,  apart  altogether  from  the 
question  whether  it  was  void  as  being  in  restraint  of  trade. 

But  if  an  infant's  contract  of  service  contain  some  Bromkyv. 

Smith, 

stipulations  which  are  for  his  benefit  and  others,  clearly  11909] 

f  2  K.  B.  235. 

severable  from  the  rest,  which  are  not,  he  may  be  bound 
by  the  contract  in  part. 

(3)  The  second  section  of  the  Act  of  1874  makes  it  Section 
impossible  for  a  man  of  full  age  to  make  himself  liable  Act  of 
upon  a  contract  entered  into  during  infancy  (if  one  of      74- 
that  class  of  contracts  which  before  the  Act  were  invalid 
until  affirmed),  even  though  there  be  a  fresh  consideration 
for  his  ratification  of  such  liability. 

But  we  must  note  some  points  which  are  not  quite 
obvious  on  reading  the  section. 

In  the  first  place,  it  should  be  noted  that  though  the  Infant  can 
contract  cannot  be  enforced  against  the  party  making  the  contract, 
contract  during  infancy,  yet  he  may  sue  upon  it.  The 
words  of  the  section  do  not  avoid  the  contract  ;  they 
only  make  it  unenforceable  against  one  of  the  parties  to 
it.  But  though  damages  may  be  recovered,  specific 
performance  cannot  be  obtained  for  the  reason  that  the 
contract  cannot  be  mutually  enforced,  and  in  these 
circumstances  an  equitable  remedy  which  is  in  the  dis- 
cretion of  the  Court  to  grant  and  cannot  be  claimed  as  of 
right  is  not  permitted  to  be  at  the  service  of  the  infant. 

Secondly,  the  Courts  have  been  strict  in  their  applica-  Express 
tion  of  s.  2  to  contracts  of  the  sort  that  before  this  Act 
were  invalid  unless  ratified. 

King,  an  infant,  became  liable  to  a  firm  of  brokers  for  smith  v. 
£547  :  after  he  came  of  age  they  sued  him,  and  he  com-  2  Q.%.  s 
promised  the  suit  by  giving  two  bills  of  exchange  for  £50. 

2605  T. 
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The  firm  endorsed  one  of  the  bills  to  Smith,  who  sued 
upon  it.  The  Queen's  Bench  Division  held  that  the  bills 
were  a  promise,  based  on  a  new  consideration,  to  pay 
a  debt  contracted  during  minority,  that  here  was  a 
ratification  of  the  sort  contemplated  by  the  Act,  and  that 
Smith  could  not  recover. 

'  I  think,'  said  Charles,  J.,  '  that  there  was  here  a  new  consideration 
for  the  defendant's  promise ;    but  the  section  expressly  says  that  no 
action  shall  be  brought  on  such  a  promise  even  where  there  is  a  new 
L.  R.  10  Ch,  consideration  for  it.    The  case  of  ex  parte  Kibble  seems  strongly  to 
373-  support  that  view.     In  that  case  the  plaintiff  had  obtained  a  judgment 

by  default  for  a  debt  incurred  by  the  defendant  during  infancy,  and  the 
judgment  had  been  followed  by  a  judgment  debtor  summons  and 
a  petition  for  an  adjudication  in  bankruptcy.  The  Court  inquired  into 
the  consideration  for  the  judgment,  and  finding  that  it  was  a  debt 
contracted  during  infancy  held  that  s.  2  applied  to  the  case,  and  dis- 
missed the  petition  for  adjudication.' 

Ratifica-        In  dealing  with  contracts  other  than  those  of  debt  the 

new  pro1-    difficulty  of   distinguishing  between  the  ratification  of 

mise-        an  old  promise  and  the  making  of  a  new  one  has  led  to 

extreme  refinements.     Strictly  construed  the  Act  would 

make  it  impossible  for  a  man  to  become  liable  on  any 

agreement  made  during  infancy  however  advantageous 

to  him. 

Coxhead  v.       Where  parties  to  mutual  promises  of  marriage  remain 
c.up.lD3439  on  the  footing  of  an  engaged  couple  after  the  promisor 
has  attained  his  majority,  the  maintenance  of  the  engage- 
ment has  been  held  to  be  a  ratification  and  therefore 
insufficient  to  sustain  an  action  for  breach  of  the  promise. 
Northcotev.  ^ut  where  the  mutual  promises  made  during  infancy  are 
c°pfD.y3845.  conditional  on  consent  of  the  man's  parents,  and  the 
promise  is  renewed  by  him  after  majority  with  their 
consent ;  or  where  an  engagement  is  made  during  infancy 
with  no  date  fixed  for  the  marriage,  and  after  attaining 
Ditchamv.  majority  the  parties  agree  to  name  a  day  on  which  it 
(?°Rifti.fo.  shall  take  place,  the  promises  so  made  have  been  held  to 
be  new  promises  and  the  breach  of  them  is  actionable. 
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(4)    Lastly,    the    old    distinction    between    contracts  Contracts 
which  were  invalid  until  affirmed  and  those  which  were 
valid  even  at  Common  Law  unless  repudiated  at  majority 
still  exists  since  the  Act  of  1874,  which  does  not  in  any  affected 
way  affect  the  latter  class.     Three  cases  establish  this    y 
important  distinction. 

An  infant  received  an  assignment  of  shares  in  1883  :  he  /«  re 

Yeoland's 

said  he  would  repudiate  them,  but  did  not  do  so.     He  Consols, 

58  L.  T.  922. 

reached  full  age  in  1886  :  in  1887  the  Company  was 
wound  up  and  he  was  not  permitted  to  take  his  name  off 
the  list  of  contributories. 

An  infant  became  a  member  of  a  building  society,  whitting- 
received  an  allotment  of  land,  and  for  four  years  after  M^dVy,6o 
he  came  of  age  paid  instalments  of  the  purchase  money. 
Then  he  endeavoured  to  repudiate  the  contract.    He  was 
not  permitted  to  do  so. 

An  infant  became  a  party  to  a  marriage  settlement,  carter  v. 
under  which  he  took  considerable  benefits.    Nearly  four  [1892]' 

J  2  Ch.  278. 

years  after  coming  of  age  he  repudiated  the  settlement.  Edwards  v. 
It  was  held  that  a  contract  of  this  nature  was  binding          > 
unless  repudiated  within  a  reasonable  time  of  the  attain- 
ment of  majority,  and  that  he  was  too  late  1. 

Reasonableness  in  respect  of  time  must  depend  entirely 
on  the  circumstances  of  each  case.    A  lapse  of  more  than 

thirty  years  has  been  held  not  to  bar  the  right  to  avoid  [1*893]  ach! 

461. 
a  settlement  made  during  infancy,  but  in  that  case  the 

settlement  had  remained  inoperative  during  the  whole 
time,  and  the  infant  had  been  ignorant  of  its  provisions. 

An  infant  is  liable  for  wrong  :  but  a  breach  of  contract  infant 
may  not  be  treated  as  a  wrong  so  as  to  make  the  infant  ch^rged^ 
liable  ;    the  wrong  must  be  more  than  a  misfeasance  in  uP°n  con- 

tract 

the  performance  of  the  contract,  and  must  be  separate  framed 

as  a  tort, 
1  Note  however  that  by  the  Infants'  Settlement  Act,  1855,  a  male  infant 

if  over  twenty  and  a  female  infant  if  over  seventeen,  can,  with  the  sanction   Lovett, 
of  the  Court,  make  a  binding  marriage  settlement  ;  and  this  may  be  done   ^2898^  '  Ch" 
either  before  or  after  the  marriage. 

L  2 
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from  and  independent  of  it.  Thus  where  an  infant  hired 
a  mare  to  ride  and  injured  her  by  over-riding,  it  was  held 
that  he  could  not  be  made  liable  upon  the  contract  by 
framing  the  action  in  tort  for  negligence  ;  and  an  infant 
who  has  obtained  a  loan  by  falsely  representing  his  age 
cannot  be  made  to  repay  the  amount  of  the  loan  in  the 
form  of  damages  in  an  action  for  fraudulent  misrepre- 
sentation. Nor  can  an  infant  be  made  liable  for  goods 
sold  and  delivered  by  charging  him  in  trover  and  con- 
version ;  for  though  by  the  Infants'  Relief  Act  contracts 
for  goods  supplied  to  an  infant  are  made  absolutely  void, 
yet  the  delivery  of  the  goods  to  him  with  intent  to  pass 
the  property  in  them  vests  the  title  in  the  infant,  in 
exactly  the  same  manner  as  a  gift  of  property  coupled 
with  delivery  vests  the  title  in  the  donee.  The  tradesman 
has  in  other  words  made  a  gift  of  the  goods  to  the  infant, 
though  he  could  not  sell  them  to  him. 

But  when  an  infant  hired  a  horse  expressly  for  riding 
and  not  for  jumping,  and  then  lent  it  to  a  friend  who 
jumped  the  horse  and  killed  it,  he  was  held  liable  :  for 
'  what  was  done  by  the  defendant  was  not  an  abuse  of  the 
contract,  but  was  the  doing  of  an  act  which  he  was  ex- 
pressly forbidden  by  the  owner  to  do  with  the  animal.' 

A  butcher  boy  appropriated  some  of  the  meat  which 
he  was  employed  to  carry  to  his  master's  customers  :  he 
sold  it  and  kept  the  money.  He  was  detected,  an  account 
was  made  of  the  money  due  from  him,  which  he  acknow- 
ledged to  be  correct,  and  when  he  came  of  age  he  gave 
a  promissory  note  for  the  amount.  He  was  held  liable 
for  the  amount.  It  was  argued  that  the  liability  arose 
on  an  account  stated,  which  was  void  under  s.  I,  or  on 
a  ratification  which  was  unenforceable  under  s.  2.  But 
the  Court  held  that  he  was  liable  to  an  action  ex  delicto, 
and  that  his  promise  to  pay  when  he  came  of  age  was 
the  compromise  of  a  suit,  for  which,  being  of  age,  he  was 
competent  to  contract. 
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The  aid  of  equity  has  been  invoked  for  the  purpose  of  Equitable 
compelling  an  infant  who  has  obtained  property  or  money  agTiasI 
by  fraud  to  make  restitution.    The  remedy  in  such  a  case,  infant- 
it  has  been  said,  is  not  a  remedy  on  the  contract,  but  an 
equitable  remedy  for  the  fraud,  and  is  therefore  not  stocks  v. 
affected  by  the  Infants'  Relief  Act.    It  is,  however,  not  of  ['9;d 

J  a  K.  B.  235, 

so  extensive  a  nature  as  was  at  one  time  supposed,  and  has  242- 
no  application  where  the  result  would  be  to  derogate  froA 
the  rule  that  an  infant  cannot  be  made  liable  for  what  is  in 
substance  a  contractual  obligation  by  framing  the  action 
in  tort.     Its  true  scope  and  limitation  were  considered 

['9'4l 

by  the  Court  of  Appeal  in  Leslie  v.  Sheill,  where  all  the  3  K.B.6o6. 
earlier  decisions  are  reviewed.  '  I  think,'  said  Lord 
Sumner,  '  that  the  whole  current  of  decisions  down  to 
1913,  apart  from  dicta  which  are  inconclusive,  went  to 
show  that,  when  an  infant  obtained  an  advantage  by 
falsely  stating  himself  to  be  of  full  age,  equity  required 
him  to  restore  his  ill-gotten  gains  or  to  release  the  party 
deceived  from  obligations  or  acts  in  law  induced  by  the 
fraud,  but  scrupulously  stopped  short  of  enforcing  against 
him  a  contractual  obligation  entered  into  while  he  was 
an  infant,  even  by  means  of  a  fraud.  .  .  .  Restitution 
stopped  where  repayment  began.'  The  equitable  remedy 
is  therefore  not  available  in  cases  where  an  infant  has 
obtained  a  loan  of  money  by  falsely  representing  his  true 
age.  This  was  the  point  at  issue  in  Leslie  v.  Sheill.  '  The 
money  was  paid  over,'  as  Lord  Sumner  pointed  out, 
'  in  order  to  be  used  as  the  defendant's  own,  and  he  has 
so  used  it  and  spent  it.  There  is  no  question  of  tracing  it, 
no  possibility  of  restoring  the  very  thing  got  by  the  fraud, 
nothing  but  compulsion  through  a  personal  judgment  to 
pay  an  equivalent  sum  out  of  his  present  or  future 
resources,  in  a  word  nothing  but  a  judgment  in  debt  to 
repay  the  loan.  I  think  this  would  be  nothing  but  en- 
forcing a  void  contract.  So  far  as  I  can  find,  the  Court  of 
Chancery  never  would  have  enforced  any  liability  under 
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circumstances  like  the  present,  any  more  than  a  Court  of 
law  would  have  done  so.' 

» 

§  3.  Corporations. 

i.Neces-  A  corporation  is  an  artificial  person  created  by  law. 
to^con-  Hence  the  limitations  to  the  capacity  of  a  corporation  for 
tractual  entering  into  a  contract  may  be  divided  into  necessary 

Ccipcicity* 

and  express.  The  very  nature  of  a  corporation  imposes 
some  necessary  restrictions  upon  its  contractual  power 
(e.  g.  it  cannot  contract  to  marry),  and  the  terms  of  its 
incorporation  may  impose  others. 

A  corporation  has  an  existence  separate  and  distinct 
from  that  of  the  individuals  who  compose  it ;  their 
corporate  rights  and  liabilities  are  something  apart  from 
their  individual  rights  and  liabilities  ;  they  do  not  of 
themselves  constitute  the  corporation,  but  are  only  its 
members  for  the  time  being. 

Must  con-  Thus  a  corporation,  having  this  ideal  existence  apart 
through  from  its  members,  is  impersonal,  and  must  contract  by 
means  °f  an  agent.  It  '  cannot  act  in  its  own  person, 
f°r  it  nas  no  person.' 

It  follows  also  that  a  corporation  must  give  some  formal 
evidence  of  the  assent  of  its  members  to  any  legal  act 
which,  as  a  corporation,  it  may  perform.  Hence  the 
requirements  that  a  corporation  must  contract  under 
seal. 

Ante,  p.  75.  The  exceptions  to  this  requirement  have  been  dealt 
with  elsewhere.  It  should  however  be  noticed  that 
where  a  corporation  either  expressly,  or  by  the  necessary 
construction  of  the  terms  of  its  incorporation,  has  power 
to  make  negotiable  instruments,  exception  is  made  by  the 
Bills  of  Exchange  Act,  1882,  s.  91  (2),  to  the  general  rule 
that  by  the  law  merchant  an  instrument  under  seal  is  not 
negotiable.  Before  this  Act  a  trading  corporation  whose 
business  it  might  be  to  make  such  instruments  could 
render  them  valid  by  the  signature  of  an  agent  duly 
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appointed,  but  the  validity  of  a  bill  or  note  made  under 
the  seal  of  a  corporation  was  doubtful. 

The  express  limitations  upon  the  capacity  of  corporate  2.  Express 
bodies  must  vary  in  every  case  by  the  terms  of  their  incor-  t^^" 
poration.    Much  has  been  and  still  may  be  said  as  to  the 
effect  of  these  terms  in  limiting  the  contractual  powers 
of  corporations,  but  we  cannot  here  discuss  the  doctrine 
of   '  ultra  vires.'     The   question  whether  the  terms  of 
incorporation  are  the  measure  of  the  contracting  powers 
of  the  corporation,  or  whether  they  are  merely  prohibitory 
of  contracts  which  are  inconsistent  with  them,  was  dis- 
cussed at  length  in  the  much  litigated  case  of  the  Askbury  L.R.;H.L 
Carriage  Company  v.  Riclie  ;   and  the  results  of  this  and 
other  cases  point  to  a  distinction  between  two  kinds  of 
corporations. 

A  common  law   corporation,   that  is,   a   corporation 
created  by  charter  in  virtue  of  the  royal  prerogative,  can 
deal  with  its  property,  or  bind  itself  by  contract  like  an 
ordinary  person,  subject  always  to  such  special  directions  see 
given  in  the  charter  as  might  make  certain  contracts  in-  weniock  v. 

River  Dee 

consistent  with  the  objects  of  its  creation.  Co.,  36011. 

at  p.  685,  n. 

But  a  corporation  created  by  or  in  pursuance  of  statute  osbome  v. 
is  limited  to  the  exercise  of  such  powers  as  are  actually  m™te<fsoc. 

of  Railway 

conferred,    or    may   reasonably    be    deduced   from   the  servants 

J  [1910]  A.  C. 

language  of  the  statute.     And  thus  a  company  incor-  8?- 
porated  under  the  Companies  Acts  is  bound  by  the  terms  Ashbury 
of  its  memorandum  of  association  to  make  no  contracts  co.v.Riche, 

L.  R.  7  H.  L. 

inconsistent  with,  or  foreign  to,  the  objects  set  forth  in  653- 
the  memorandum. 

The  Companies  (Consolidation)  Act,  1908,  enables  such 
a  company  to  alter  its  memorandum  under  certain 
conditions  and  for  certain  objects,  e.g.  the  furtherance 
of  its  business,  the  addition  of  cognate  business,  or  the 
abandonment  of  some  of  its  original  objects. 

A  contract  made  ultra  vires  is  void ;    but  not  on  the  Contracts 
ground  of  illegality.    Lord  Cairns  in  the  case  last  above 
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foriiie-      cited  takes  exception  to  the  use  of  the  term  'illegality,' 
f*^'  but  pointing  out  that  it  is  not  the  object  of  the  contracting 
capacity,   parties,  but  the  incapacity  of  one  of  them,  that  avoids  the 
contract. 

§  4.  Lunatic  and  drunken  persons. 

The  con-        The  contract  of  a  lunatic  or  drunken  person  is  binding 

voidable  :  uP°n  him  unless  it  can  be  shown  that  at  the  time  of 

making  the  contract  he  was  wholly  incapable  of  under- 

standing what  he  was  doing  and  that  the  other  party 

knew  of  his  condition. 

imperial  '  When  a  person  enters  into  a  contract  and  afterwards  alleges  that 

Stone  [1802"  ne  was  8O  in83*116  a*  the  time  that  he  did  not  know  what  he  was  doing 

i  Q.  B.  601.  an(j  proves  the  allegation,  the  contract  is  as  binding  upon  him  in 

every  respect,  whether  it  is  executory  or  executed,  as  if  he  had  been 

sane  when  he  made  it,  unless  he  can  prove  further  that  the  person 

with  whom  he  contracted  knew  him  to  be  so  insane  as  not  to  be  capable 

of  understanding  what  he  was  about.' 

whether  of      A  lunatic,  even  though  he  has  been  found  insane  by 

Haj?v!war-  inquisition  1,  is  not  on  that  account  incapable  of  con- 

fo5'9  '  '   tracting  :    the  validity  of  the  contract  depends  on  the 

knowledge  which  the   other  party  may  be  shown,   or 

reasonably  supposed,  to  have  possessed  of  the  state  of 

Re  walker  nimd  of  the  insane  person.    But  it  seems  that  a  lunatic 

i5o°sl  '  Ch'  so   found  by  inquisition   cannot,   even  during  a  lucid 

interval,  execute  'a  valid  deed  which  disposes  of  property. 

or  drunk-       A  person  who  makes  a  contract  while  in  a  state  of 

n'  intoxication  may  subsequently  avoid  the  contract,  but 

if  it  is  confirmed  by  him  it  is  binding  on  him.    A  man, 

while  drunk,  agreed  at  an  auction  to  make  a  purchase  of 

Matthews  v.  houses  and  land.     Afterwards,  when  sober,  he  affirmed 

Baxter,  L.R. 


8  EX.  132.    faG  contract,  and  then  repented  of  his  bargain,  and  when 
sued  on  the  contract  pleaded  that  he  was  drunk  at  the 

1  Commissions  de  lunatico  inquirendo  are  no  longer  issued  specially  in 
each  case  of  alleged  insanity.  A  general  commission  is  now,  by  53  &  54 
Viet.  c.  5,  issued  from  time  to  time,  under  the  Great  Seal,  to  Masters  in 
Lunacy  appointed  by  that  Act,  who  conduct  an  inquiry  in  each  case  in 
a  manner  prescribed  by  the  Act. 
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time  he  made  it.  But  the  Court  held  that  although  he  had 
once  had  an  option  in  the  matter  and  might  have  avoided 
the  contract,  he  was  now  bound  by  his  affirmation  of  it. 
'  I  think,'  said  Martin,  B.,  '  that  a  drunken  man,  when 
he  recovers  his  senses,  might  insist  on  the  fulfilment  of 
his  bargain,  and  therefore  that  he  can  ratify  it  so  as  to 
bind  himself  to  a  performance  of  it.' 

The  rules  of  equity  are  in  accordance  with  those  of 
common  law  in  this  respect.  Under  such  circumstances 
as  we  have  described,  Courts  of  Equity  will  decree  specific 
performance  against  a  lunatic  or  a  person  who  entered 
into  a  contract  when  intoxicated,  and  will  on  similar 
grounds  refuse  to  set  aside  their  contracts. 

By  the  Sale  of  Goods  Act,  1893,  s.  2,  a  lunatic  or  a  Re}.  21  Co* 

766. 
drunkard  is  liable  quasi  ex  contractu  for  necessaries  sold 

and  delivered,  if  by  reason  of  mental  incapacity  or 
drunkenness  he  is  incapable  of  contracting. 

§  5.  Married  Women. 

Until  the  ist  of  January,  1883,  it  was  true  to  state  that,  Before 
as  a  general  rule,  the  contract  of  a  married  woman  was  void, 


Yet  there  were  exceptions  to  this  rule  :  in  some  cases  void- 

Excep- 

a  married  woman  could  make  a  valid  contract,  but  could  tions. 
not  sue  or  be  sued  upon  it  apart  from  her  husband  ;   in 
others  she  could  sue  but  could  not  be  sued  alone  ;    in 
others  she  could  both  sue  and  be  sued  alone. 

(i)  A  married  woman  might  acquire  contractual  rights  Brashibrd  v. 

till  r     i         Buckingham 

by  reason  of  personal  services  rendered  by  her,  or  of  the  and  wife, 
assignment  to  her  of  a  chose  in  action.     In  such  cases  F£J'°?V- 

MicL  Coun. 

the  husband  might  '  reduce  into  possession  '  rights  of  this  £  B.^VS! 
nature  accruing  to  his  wife,  but  unless  he  did  this  by 
some  act  indicating  an  intention  to  deal  with  them  as  his, 
they  did  not  pass,  like  other  personalty  of  the  wife,  into 
the  estate  of  the  husband.  They  survived  to  the  wife  if 
she  outlived  her  husband,  or  passed  to  her  representatives 
if  she  died  in  his  lifetime. 
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Co.  Liu.  (2)  The  wife  of  the  king  of  England  '  is  of  capacity  to 
grant  and  to  take,  sue  and  be  sued  as  a  feme  sole,  at  the 
common  law.' 

(3)  The  wife  of  a  man  civiliter  mortuus  1  had  similar 
rights. 

(4)  The   custom   of   the   City   of   London   enabled   a 
married  woman  to  trade,  and  for  that  purpose  to  make 
valid  contracts.    She  could  not  sue  or  be  sued  upon  these 
(except  in  the  City  Courts)  unless  her  husband  was  joined 
with  her  as  a  party,  but  she  did  not  thereby  involve  him 
in  her  trading  liabilities. 

20  &  21  Vkt.  (5)  A  group  of  exceptions  to  the  general  rule  was 
created  by  the  Divorce  and  Matrimonial  Causes  Act,  1857. 

Divorce,  A  woman  divorced  from  her  husband  is  restored  to  the 
position  of  a  feme  sole. 

judicial         Judicial  separation,  while  it  lasts,  causes  the  wife  '  to 

tion™  be  considered  as  a  feme  sole  for  the  purpose  of  contract, 
and  wrongs  and  injuries,  and  suing  and  being  sued  in  any 
judicial  proceedings.'  ss.  25,  26. 

desertion.  And  a  wife  deserted  by  her  husband,  and  having 
obtained  a  protection  order  from  a  magistrate  or  from  the 
Court,  is  'in  the  like  position  with  regard  to  property 
and  contracts,  and  suing  and  being  sued,  as  she  would 
be  under  this  Act  if  she  had  obtained  a  judicial  separation.' 
s.  21.  Separation  orders  made  under  the  Summary  Juris- 
diction (Married  Women)  Act,  1895,  and  s.  5  of  the 
Licensing  Act,  1902,  have  a  similar  effect. 

Contract        (6)  Akin  to  the  last  exception,  though  not  resting  upon 

tion.  Statute,  is  the  capacity  of  a  married  woman  to  make  a 
contract  with  her  husband  that  they  should  live  apart, 
and  to  compromise  proceedings  commenced  or  threatened 

M'Gr§j£r,v'  in.  the  Divorce  Court.  For  all  contracts  incident  to  such 
424?'  ' D'  a  transaction  the  wife  is  placed  in  the  position  of  a  feme  sole. 
Separate  (7)  The  '  separate  estate  '  of  a  married  woman  has  in 

estate  in 

equity.  i  Q[VJ\  death  arises  from  outlawry :    it  seems  doubtful  whether  there 

are  any  other  circumstances  to  which  the  phrase  is  now  applicable. 
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various  degrees,  in  Equity  and  by  Statute,  been  treated 
as  a  property  in  respect  of  which  and  to  the  extent  of 
which  she  can  make  contracts. 

The  doctrine  of  the  separate  estate  arose  in  the  Chan- 
cery. Property,  real  and  personal,  might  be  held  in 
trust  for  the  separate  use  of  a  married  woman  independent 
of  her  husband,  or  the  husband  himself  might  be  com- 
pelled to  act  as  trustee  for  his  wife  in  respect  of  property 
to  which  at  common  law  he  would  have  been  entitled 
as  her  husband.  Sometimes  this  property  was  settled 
on  her  with  a  '  restraint  upon  anticipation  '  :  in  such  a 
case  she  could  use  the  income,  but  could  neither  touch 
the  corpus  of  the  property,  nor  create  future  rights  over 
the  income.  But  where  it  was  not  so  restrained,  then  to 
the  extent  of  the  rights  and  interests  created,  a  married  johnsonv. 
woman  was  treated  by  Courts  of  Equity  as  having  power  sD.^.&Y 
to  alienate  and  contract. 

But  she  could  not  sue  or  be  sued  alone  in  respect  of  pikev. 
such  estate,  nor  could  she  bind  by  contract  any  but  the  i7Cfc.D. 
estate  of  which  she  was  in  actual  possession  or  control  at 
the  tijne  the  liabilities  accrued. 

The  Married  Women's  Property  Acts  of  1870  and  1874  Separate 
specified  various  forms  of  property  as  the  separate  estate  gjj^f^ 
of  married  women,  enabled  them  to  sue  for  such  property 
and  gave  them  all  remedies,  civil  and  criminal,  for  its 
protection  that  an  unmarried  woman  would  have  had 
under  the  circumstances.     Under  these  Acts  a  married 
woman  might  make  a  contract  for  the  exercise  of  her 
personal  skill  or  labour,  and  maintain  an  action  upon  it 
in  her  own  name. 

Thus  was  constituted  a  new  legal  separate  estate,  not 
vested  in  trustees,  and  in  respect  of  which  a  married 
woman  could  sue  apart  from  her  husband.  But  this  estate 
was  limited  in  character,  and  the  married  woman  could 
not  defend  alone  any  action  brought  concerning  it :  it  was 
necessary  that  her  husband  should  be  joined  as  a  party.  £aplaDh!' 3' 
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The  Married  Women's  Property  Act,  1882,  repealed 
the  Acts  of  1870  and  1874,  except  as  regards  all  rights 
acquired  or  acts  done  while  those  statutes  were  in  force. 
It  affects — 

(1)  Every  woman  married  after  January  ist,  1883. 

(2)  Every  woman  married  before  January  ist,  1883,  as 
respects  property  and   choses  in  action  acquired   after 
that  date. 

We  may  summarize  its  effect,  so  far  as  it  relates  to  our 
present  purpose,  as  follows  : — 

s.  i  (i).  All  property,  real  and  personal,  in  possession,  reversion 

or  remainder,  vested  or  contingent,  held  by  a  woman 
before,  or  acquired  after  marriage,  is  now  her  separate 
property.  She  can  acquire,  hold,  and  dispose  of  it  by 
will  or  otherwise,  '  as  her  separate  property  in  the  same 
manner  as  if  she  were  a  feme  sole  without  the  intervention 
of  any  trustee.' 

s. ,  (2).  '  In  respect  of  and  to  the  extent  of  her  separate  pro- 

perty '  a  married  woman  may  enter  into  contracts,  and 
render  herself  liable  thereupon,  as  though  she  were  a 
feme  sole,  and  on  such  contracts  she  may  sue  and  be 
sued  alone. 

By  the  Married  Women's  Property  Act,  1893,  every 
contract  now  made  by  a  married  woman,  otherwise  than 
as  agent,  binds  her  separate  estate,  and  binds  separate 
estate  acquired  after  the  contract  was  made  though  she 
possessed  none  at  the  time  of  making  the  contract. 

s.  i  (3).  The  last  enactment  extends  in  two  ways  the  operation 

Leakv.      of  the  Act  of  1882.    (i)  Under  that  Act  the  Court  might 

Driffield,  24 

Q.  B.  D.  98.  draw  inferences  as  to  the  intention  of  a  married  woman 

to  bind  or  not  to  bind  her  separate  estate.    Since  1893  the 

existence  of  an  intention  to  bind  such  estate  is  presumed 

Paiiiserv.    and  cannot  be  negatived.    (2)  The  Act  of  1882  had  been 

QUR  U.'S'IQ.  interpreted  to  mean  that  the  power  of  a  married  woman 

to  bind  her  separate  estate  depended  on  the  existence  of 

such  estate  at  the  date  of  the  contract.    The  amending 
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Act,  as  regards  all  contracts  made  after  December  5,  1893, 
binds  separate  estate  when  acquired,  whether  or  no  the 
married  woman  possessed  any  at  the  date  of  the  contract. 

The  meaning  of  the  words  '  otherwise  than  as  agent '  was  [1006]  A.  c. 
considered  in  the  case  of  Paquin  v.  Beauclerk.  There  it  was 
held  that  a  married  woman  who  has  in  fact  authority  from 
her  husband  to  deal  with  tradesmen  as  his  agent,  does 
not  bind  her  separate  estate,  present  or  after-acquired, 
even  though  the  fact  of  her  agency  is  wholly  unknown  to 
the  tradesman  with  whom  she  deals. 

The  extended  liability  imposed  by  the  Act  of   1893  Restraint 
does  not  affect  separate  estate  which  a  married  woman  is  pation. 
restrained  from  anticipating.    Where  property  is  settled 
upon  a  married  woman  subject  to  a  restraint  on  anticipa- 
tion, she  still  cannot  make  it  liable  in  advance  for  the 
satisfaction  of  her  contracts,  for  the  Act  expressly  protects 
from  such  liability  any  property  which  at  the  time  of 
making  the  contract  or  thereafter  she  is  restrained  from 
anticipating. 

It  is  true  that  when  once  the  income  of  property  which 
is  subject  to  a  restraint  in  anticipation  has  accrued  due 
to  a  married  woman,  such  income  is  her  free  separate 
estate  to  deal  with  as  she  chooses  ;  in  doing  so  she  clearly 
cannot  be  said  to  '  anticipate '  it.  And  this  is  so  even 
though  such  income  may  not  have  been  actually  paid 
over  to  her,  but  may  be  still  in  the  hands  of  her  trustee.  Hood-Ban-s 

But  the  freeing  of  such  income  from  the  restraint  does  [1*896]  A.  c. 

174. 
not  make  it  available  to  satisfy  a  judgment  on  a  contract 

which  she  entered  into  at  a  time  before  the  income 
accrued  due,  and  when  she  was  accordingly  unable  to 
anticipate  it.    To  hold  otherwise  would  be  to  hold  that 
at  the  time  of  making  the  contract  she  was  able  to  antici- 
pate the  income.     The  crucial  date  therefore  in  deter- 
mining what  property  of  a  married  woman  is  available  woodv. 
to  satisfy  a  judgment  on  her  contract  is  that  of  the  ''gH£ 
contract  and  not  that  of  the  judgment. 
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Bateman  v. 
Faber, 
[1898]  i  Ch. 
144. 


Brown  v. 
Dimbleby, 
[1904] 
i  K.  B.  28. 


Nature  of 
liability : 


not 

personal, 
s.  15. 


Scott  v. 
Morley,  20 
Q.  B.  D.  120. 

s.  i  (2). 


Holtby  v. 
Hodgson,  24 
Q.  B.  D.  loo. 


Pelton  v. 
Harrison, 
[1892]  i  Q.B. 

121. 

Ante- 
nuptial 
debts. 


The  restraint  cannot  be  removed  by  a  statement  made 
in  good  faith,  or  otherwise,  that  it  is  withdrawn.  Nor 
is  the  protection  removed  after  coverture  has  ceased  so 
far  as  regards  any  property  which  at  the  date  of  the 
contract  or  thereafter  the  married  woman  was  restrained 
from  anticipating. 

But  the  liability  to  which  a  married  woman  can  thus 
subject  herself  is  not  a  personal  liability.  It  cannot 
come  into  existence  unless  there  is  separate  estate,  and 
it  does  not  extend  beyond  the  separate  estate. 

Thus  where  a  joint  judgment  is  given  against  husband 
and  wife,  it  is  to  be  given  against  the  husband  personally, 
and  against  the  wife  as  to  her  separate  property.  And 
again,  a  married  woman  (unless  carrying  on  a  trade  or 
business  1)  cannot  be  made  a  bankrupt  or  committed  to 
prison  under  s.  5  of  the  Debtors'  Act,  1869,  for  non-pay- 
ment of  a  sum  for  which  judgment  has  been  given  against 
her,  under  s.  I  (2)  of  the  Act  of  1882.  The  Debtors'  Act 
relates  to  persons  from  whom  a  debt  is  due,  and  damages 
or  costs  recovered  against  a  married  woman  do  not  con- 
stitute a  debt  due  from  her,  but  '  shall  be  payable  out  of 
her  separate  estate,  and  not  otherwise.' 

Beyond  this  a  judgment  against  a  married  woman  is 
precisely  the  same  as  a  judgment  against  an  unmarried 
woman.  The  judgment  is  against  Jier  :  '  the  fact  that 
execution  is  limited  to  her  separate  property  does  not 
make  it  any  the  less  a  judgment  against  her.' 

The  position  of  a  married  woman  so  far  as  regards 
her  ante-nuptial  debts  may  be  briefly  noticed  here.    At 
common  law,  her  husband  was  liable  for  such  debts  t( 
the  extent  of  his  whole  property,  whether  he  knew  ol 
their  existence  or  not,  and  whether  or  not  he  obtained 

1  A  married  woman  carrying  on  a  trade  or  business,  whether  separatelj 
from  her  husband  or  not,  is  now  expressly  made  subject  to  the  bankrupt 
laws  as  if  she  were  &feme  sole,  by  s.  125  of  the  Bankruptcy  Act,  1914,  whic 
also  provides  that  a  judgment  or  order  shall  be  available  for  bankrupt 
proceedings  against  her  as  though  she  were  personally  bound  to  pay  tl 
judgment  debt  or  sum  ordered  to  be  paid. 
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any  property  from  his  wife.  But  he  could  not  be  sued 
alone,  and  his  liability  ceased  on  his  wife's  death.  Since 
the  Act  of  1882,  he  is  only  liable  to  the  extent  of  the  s.  14. 
property  which  he  has  acquired  from  her  on  marriage, 
but  he  can  be  sued  alone,  whether  his  wife  is  alive  or 
dead.  On  the  other  hand,  the  creditor  may,  if  he  chooses, 
sue  either  the  wife  or  both  husband  and  wife  ;  in  the 
latter  case  the  judgments  will  be  separate,  that  against  Beckv. 

the  wife  being  as  to  her  separate  estate  alone.     And  ajoTkix 

316. 
a  judgment  previously  obtained  against  the  wife  is  no 

bar  to  subsequent  proceedings  against  the  husband,  for 
his  liability  is  not  a  joint  liability  with  her,  but  a  personal 
liability  of  his  own.  But  having  discharged  that  liability 
he  is  entitled  to  be  indemnified  out  of  her  separate  estate. 
An  unmarried  woman  possessed  of  property  and 
debts,  cannot  upon  marriage  evade  her  debts  by  settling 
her  property  upon  herself  without  power  of  anticipation. 
Property  owned  before  marriage  is  liable  to  debts  con-  jayv. 

Robinson, 

tracted  before  marriage,  however  the  property  may  be  25  Q.  B.  D. 
settled  upon  marriage. 

To  sum  up  :  the  Acts  of  1882  and  1893  increase  in  two 
ways  the  powers  of  contracting  possessed  by  a  married 
woman. 

Marriage  no  longer  involves  any  proprietary  disability.  Results 
All  the  property  which  a  woman  owns  when  she  marries 
remains  hers,  and  all  property  which  she  may  subsequently 
acquire  becomes  hers,  unless  it  is  placed  in  the  hands  of 
trustees  with  a  restraint  upon  anticipation.  The  area 
of  separate  estate  is  immensely  extended,  and  therewith 
the  contractual  capacity  of  the  woman.  Full  effect  is 
given  to  this  extension  by  the  provision  in  the  Act  that 
future  as  well  as  existing  separate  estate  is  rendered  liable 
to  satisfy  the  contract. 

And  the  rights  and  liabilities  thus  increased  are  ren- 
dered more  easy  of  enforcement  by  the  provision  which 
enables  the  married  woman  to  sue  and  be  sued  alone. 


CHAPTER  VI 
Reality  of  Consent 

THE  next  feature  in  the  Formation  of  Contract  which 
has  to  be  considered  is  Genuineness  or  Reality  of  Consent  ; 
and  here  the  same  question  recurs  in  various  forms  : 
Given  an  apparent  Agreement,  possessing  the  element  of 
Form  or  Consideration,  and  made  between  parties  capable 
of  contracting,  was  the  consent  of  both  or  either  given 
under  such  circumstances  as  to  make  it  no  real  expression 
of  intention  ? 

This  question  may  have  to  be  answered  in  the  affirma- 
tive for  any  one  of  the  following  reasons. 

Mistake.  (i)  The  parties  may  not  have  meant  the  same  thing  ; 
or  one  or  both  may,  while  meaning  the  same  thing,  have 
formed  untrue  conclusions  as  to  the  subject-matter  of  the 
agreement.  This  is  Mistake. 

Misrepre-  (ii)  One  of  the  parties  may  have  been  led  to  form  untrue 
conclusions  respecting  the  subject-matter  of  the  contract 
by  statements  innocently  made,  or  fa.cts  innocently  with- 
held by  the  other.  This  is  Innocent  Misrepresentation. 

Fraud.  (Hi)  These  untrue  conclusions  may  have  been  induced 

by  representations  of  the  other  party  made  with  a  know- 
ledge of  their  untruth  and  with  the  intention  of  deceiving. 
This  is  Wilful  Misrepresentation  or  Fraud. 

Duress.  (iv)  The  consent  of  one  of  the  parties  may  have  been 
extorted  from  him  by  the  other  by  actual  or  threatened 
personal  violence.  This  is  Duress. 

Undue          (v)  Circumstances  may  render  one  of  the  parties  morally 
icnce.  incapajj]e  Of  resisting  the  will  of  the  other,  so  that  his 
consent  is  no  real  expression  of  intention.    This  is  Undue 
Influence. 
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§  1.  Mistake. 

The  confusion  which  attends  all  discussions  on  Mistake  Mistake  of 
makes  it  important  to  strike  off  at  once  all  topics  which,  Offers  hr 
though  superficially  connected  with  the  subject,  are  not  effectfrom 
relevant  to  Mistake  as  invalidating  a  contract. 

First  then  we  must  strike  off  cases  where  the  parties  mistake 
are  genuinely  agreed,   though  the  terms  employed  in  pression, 
making  their  agreement  do  not  convey  their  true  meaning. 
In  such  cases  they  are  permitted  to  explain,  or  the  Courts 
are  willing  to  correct  their  error  ;   but  this  is  Mistake  of 
expression,   and   concerns   the   Interpretation,   not   the 
Formation,  of  Contract. 

Next,  we  must  strike  off  all  cases  in  which  there  was  want  of 
never  the  outward  semblance  of  agreement,  because  offer 
and  acceptance  never  agreed  in  terms. 

Thirdly,  we  must  strike  off  all  cases  in  which  the  false  state- 

merit, 

assent  of  one  party  has  been  influenced  by  a  false  state- 
ment, innocent  or  fraudulent,  made  by  the  other  ;  by 
violence,  or  by  oppression  on  the  part  of  the  other. 

Lastly,  we  must  strike  off  all  cases  in  which  a  man  is  failure  of 
disappointed  in  his  power  to  perform  his  contract,  or  in  tion 
the  performance  of  it   by  the  other.     This  last  topic 
relates  to  the  performance  of  Contract,  and  would  not 
be  mentioned  here,  but  for  a  practice,  common  even  to 
learned   and   acute   writers,   of   confusing   Mistake   and 
Failure  of  Consideration.    If  a  man  alleges  that  a  contract 
to  which  he  was  a  party  has  not  been  performed  as  he  Failure  of 
expected,  or  has  altogether  failed  of  performance,  the 


question  is  not  whether  he  made  a  contract  (for  he  has  Mistake. 
clearly  done  so),  but  whether  the  terms  of  the  contract 
justify  his  contention.  A  man  who  knows  with  whom 
he  is  dealing,  and  the  nature  of  the  contract  which  he 
wants  to  make,  has  only  himself  to  blame,  if  the  terms  of 
the  contract  do  not  bind  the  other  party  to  carry  out  the 

2605  M 
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agreement,  or  pay  damages  for  default.  And  though  the 
terms  may  not  express  what  he  intended  them  to  express, 
his  failure  to  find  words  appropriate  to  his  meaning  is 
not  Mistake  ;  if  it  were  so  a  contract  would  be  no  more 
than  a  rough  draft  of  the  intention  of  the  parties,  to  be 
explained  by  the  light  of  subsequent  events,  and  corrected 
by  the  Court  and  Jury. 

We  must  assume  that  the  terms  of  the  contract  corre- 
spond to  the  intention  of  the  parties.  If  performance 
does  not  correspond  to  the  terms  of  the  contract,  or  if 
the  subject-matter  of  the  contract,  or  the  conditions  under 
which  it  has  to  be  performed  are  not  such  as  the  parties 
contemplated,  still  we  cannot  say  that  the  rights  of  the 
parties  are  affected  by  '  mistake.'  Every  honest  man, 
making  a  contract,  expects  that  he  and  the  other  party 
will  be  able  to  perform  and  will  perform  his  undertaking. 
The  disappointment  of  such  expectations  cannot  be  called 
mistake  ;  otherwise  Mistake  would  underlie  every  breach 
of  a  contract  which  the  parties  had  not  deliberately 
intended  to  break  when  they  made  it. 

Cases  of  The  cases  in  which  Mistake  affects  Contract  are  the  rare 
Mistake^  exceptions  to  an  almost  universal  rule  that  a  man  is 
bound  by  an  agreement  to  which  he  has  expressed  a  clear 
assent,  uninfluenced  by  falsehood,  violence,  or  oppression. 
If  he  exhibits  all  the  outward  signs  of  agreement  the  law 
will  hold  that  he  has  agreed. 

It  will  be  found  that  where  Mistake  is  allowed  to  invali- 
date a  contract,  the  mistake  is  sometimes  brought  about 
by  the  act  of  a  third  party,  sometimes  by  the  dishonesty 
of  one  of  the  parties  to  the  contract,  and  that  the  cases  of 
genuine  mutual  mistake  are  very  few.  The  circumstances 
under  which  Mistake  is  operative  would  thus  arise  in  one 
of  three  ways. 

Act  of  Two  parties  are  brought  into  what  appear  outwardly 

party.       *°  ^e  contractual  relations  by  the  fraud  or  negligence  of 

a  third,  inducing  one  to  enter  into  a  transaction  which 
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he  did  not  contemplate,  or  deal  with  a  party  unknown 
or  unacceptable  to  him. 

Again,  one  of  two  parties  allows  the  other  to  enter  Dis- 
into  an  agreement  with  him,  knowing  that  the  other  is 
mistaken  as  to  his  identity,  or  knowing  that  he  attaches 
one  meaning  to  the  terms  of  the  agreement,  while  the 
other  party  attaches  to  them  another  and  different 
meaning. 

Or  lastly,  there  are  cases  of  genuine  mutual  Mistake  Mistake  of 
where  parties  contract  for  a  thing  which  has  ceased  to  existence* 
exist,  or  are  in  error  as  to  the  identity  of  one  another  or  of  subiect- 
of  the  subject  of  the  contract. 

These  three  forms  of  Mistake  may  be  illustrated,  though 
not  amply,  from  the  reports.  Beyond  these  the  law  will 
not  assist  people  whose  judgment  leads  them  astray, 
unless  their  judgment  was  influenced  by  the  fraud  or 
misrepresentation  of  the  other  party  to  the  contract.  It 
will  be  found  that  the  cases  which  follow  fall  under  one 
or  other  of  these  three  heads. 

(a)  Mistake  as  to  the  nature,  or  as  to  the  existence,  of  the 

contract. 

It  is  hard  to  suppose  that  this  can  arise,  except  from  the  Act  of 
falsehood  or  carelessness  of  a  third  party.     The  Courts  party 
would  not  permit  one  who  had  entered  into  a  contract 
to  avoid  its  operation  on  the  ground  that  he  did  not 
attend  to  the  terms  which  were  used  by  himself  or  the 
other  party,  or  that  he  did  not  read  the  document  con-  Hunter  v. 

Walters 

taining  the  contract,  or  was  misinformed  as  to  its  contents,  7  CH.  84. 

Howatson 

or  that  he  supposed  it  to  be  a  mere  form.    In  like  manner  *•  w«bbi,b 
one  may  suppose,  though  the  case  has  never  arisen,  that  -^j/J9081 
a  man  who  posts  a  letter  of  offer  or  of  acceptance,  which 
he  had  written  and  addressed,  would  not  be  excused  from 
his  contract  on  the  ground  that  he  had  changed  his  mind 
after  writing  the  letter,  and  had  posted  it  from  inadver- 
tence. 

M  2 
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fraudu-  The  only  cases  furnished  in  the  reports  are  cases  in 
lent.  which  by  the  fraud  of  a  third  party  the  promisor  has  been 
mistaken  as  to  the  nature  of  the  contract  into  which  he 
was  entering,  and  the  promisee  has  in  consequence  been 
led  to  believe  in  the  intention  of  the  other  party  to  contract 
2 Co.  Rep. 9.  when  he  did  not  so  intend.  In  Thoroughgood's  Case,  an 
illiterate  man  executed  a  deed,  which  was  described  to 
him  as  a  release  of  arrears  of  rent  :  in  fact  it  was  a  release 
of  all  claims.  The  deed  was  not  read  to  him,  but  when 
told  that  it  related  to  arrears  of  rent,  he  said,  '  If  it  be 
no  otherwise,  I  am  content,'  and  executed  the  deed. 
It  was  held  that  the  deed  was  void. 

Act  of  In  Foster  v.  Mackinnon,  Mackinnon,  an  old  man  of 

third         feeble  sight,  was  induced  to  endorse  a  bill  of  exchange  for 

party 

£3,000,  on  the  assurance  that  it  was  a  guarantee.    Later 

the  bill  was  endorsed  for  value  to  Foster,   who  sued 

Mackinnon  ;  the  jury  found  that  there  was  no  negligence 

fraudu-      on  *ne  Par*  o*  Mackinnon,  and  though  Foster  was  innocent 

fent,         of  the  fraud,  it  was  held  that  he  could  not  recover. 

Foster  v.  '  ^  seems  plain  on  principle  and  on  authority  that  if  a  blind  man, 
LaRk'nc°P  or  a  man  wno  cann°t  read,  or  who  for  some  reason  (not  implying 
7"-  negligence)  forbears  to  read,  has  a  written  contract  falsely  read  over 

to  him,  the  reader  misreading  to  such  a  degree  that  the  written  con- 
tract is  of  a  nature  altogether  different  from  the  contract  pretended 
to  be  read  from  the  paper,  which  the  blind  or  illiterate  man  afterwards 
signs ;  then,  at  least  if  there  be  no  negligence,  the  signature  so  obtained 
is  of  no  force.  And  it  is  invalid,  not  merely  on  the  ground  of  fraud, 
where  fraud  exists,  but  on  the  ground  that  the  mind  of  the  signer  did 
not  accompany  the  signature ;  in  other  words,  that  he  never  intended 
to  sign,  and  therefore  in  contemplation  of  law  never  did  sign,  the 
contract  to  which  his  name  is  appended.' 

77  L. -1.053.  Lewis  v.  Clay  was  decided  on  the  same  grounds. 
Lewis  was  the  payee  of  a  promissory  note  made  jointly 
by  Clay  and  Lord  William  Nevill.  Clay  had  been  induced 
to  sign  his  name  on  a  piece  of  paper,  concealed  from  him 
by  blotting-paper  with  the  exception  of  the  space  for  his 
signature.  He  was  told  by  Nevill  that  the  document 
concerned  private  affairs,  and  that  his  signature  was 
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wanted  as  a  witness.  The  jury  found  that  he  had  signed 
in  misplaced  confidence,  but  without  negligence  :  and  Lord 
Russell,  C.  J.,  setting  aside  any  question  which  might 
arise  from  the  character  of  the  instrument,  or  the  con- 
struction of  the  Bills  of  Exchange  Act,  1882,  held  that  he 
was  not  liable  because  '  his  mind  never  went  with  the 
transaction,'  but  was  '  fraudulently  directed  into  another 
channel  by  the  statement  that  he  was  merely  witnessing 
a  deed  or  other  document  '. 

The  two  cases  above  cited  contain  certain  features  in 
common.  In  each  case  two  parties  had  been  brought  into 
contractual  relations  by  the  fraud  of  a  third  person,  who 
had  misrepresented  the  nature  of  the  contract  to  one  of 
the  two  parties.  In  each  case  the  document  in  question 
was  a  negotiable  instrument.  In  each  case  a  jury  found 
that  the  party  deceived  had  not  contributed  to  his 
deception  by  negligence. 

The  subject  has  been  discussed  in  the  Court  of  Appeal 
in  the  later  case  of  Carlisle  Banking  Co.  v.  Bragg.  The 
facts  differed  from  those  of  the  previous  cases  in  two  par-  [IQU]IK.B. 
ticulars.  The  document  signed  by  Bragg  was  a  guarantee 
on  the  faith  of  which  the  plaintiffs  advanced  money  :  and 
the  jury  found  that  Bragg  was  negligent  in  not  detecting 
the  fraud  which  induced  his  signature. 

The  Court  held  that  negligence  would  not  estop  him 
from  denying  that  his  mind  went  with  the  signature  unless 
it  could  be  shown  that  he  was  under  some  duty  to  the 
other  party  to  the  contract. 

Negotiable  instruments  are  treated  as  exceptions  to 
this  rule,  for  the  maker,  acceptor,  or  indorser  of  a  nego- 
tiable instrument  owes  a  duty  to  every  subsequent  bona 
fide  holder  for  value,  and  is  liable  on  the  instrument  unless 
he  can  show  not  merely  that  his  mind  did  not  go  with  his 
signature,  but  that  no  negligence  on  his  part  contributed 
to  his  mistake.  It  might  bethought  reasonable  that,  if 
one  of  two  innocent  parties  is  to  suffer  for  the  fraud  of 
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a  third,  the  sufferer  should  be  the  one  whose  negligence 

has   contributed  to  the  loss  sustained.     This   however 

seems  not  to  be  the  view  of  the  Court  of  Appeal l. 

officious        The  same  question  may  arise  where  the  act  of  the  third 

iess^6      party  is  merely  officious  or  careless.     It  has  been  held 

that  a  man  is  not  bound  by  an  offer  wrongly  transmitted 

Henkeiv.     by  a  telegraph  clerk  and  accepted  by  the  offeree.    The 

Fape,  L.  R.      J 

6  EX.  7.       Post   Office   had  no   authority  to   convey  the   message 
except  in  the  form  presented  to  it. 

Mistake  therefore  as  to  the  nature  of  the  transaction 
entered  into,  or  as  to  the  intention  of  the  other  party  to 
make  a  contract,  must  be  mutual  Mistake  ;  the  mistake 
must  arise  from  deceit  or  mischance  which  is  the  work 
of  a  third  party,  but,  save  in  the  case  of  negotiable  instru- 
ments, the  question  of  negligence  is  immaterial,  unless 
a  duty  to  the  other  party  to  the  contract  can  be  estab- 
lished ;  if  these  conditions  are  not  fulfilled,  the  contract, 
if  affected  at  all,  will  be  voidable  for  fraud  or  misrepresen- 
tation and  will  not  be  void  on  the  ground  of  mistake  at  all. 

(b)  Mistake  as  to  the  identity  of  the  person  with  whom  the 
contract  is  made. 

Mistake  as  Mistake  of  this  sort  can  only  arise  where  A  contracts 
fco  Parfcy  with  X ,  believing  him  to  be  M  :  that  is,  where  the  offerer 
has  in  contemplation  a  definite  person  with  whom  he 
intends  to  contract.  It  cannot  arise  in  the  case  of 
general  offers  which  any  one  may  accept,  such  as  offers 
by  advertisement,  or  sales  for  ready  money.  In  such 
cases  the  personality  of  the  acceptor  is  plainly  a  matter 
of  indifference  to  the  offerer  2. 

fiQii]  i  K  B       *  ^ke  decision  in  Carlisle  Banking  Co.  v.  Bragg,  which  cannot  be  regarded 
489.  as  satisfactory,  is  discussed  in  an  article  in  L.  Q.  R.  vol.  28,  p.  190. 

2  Where  the  personality  of  one  party  may  be  important  to  the  other 
the  assumption  of  a  false  name  is  fraudulent  and  makes  the  contract 
[1899] aQ.B-  voidable.     In  Gordon  v.  Street  the  defendant  was  induced  to  borrow  money 
641-  from  Gordon,  a  money-lender,  whose  usurious  practices  were  notorious, 

who  on  this  occasion  contracted  under  the  name  of  Addison.     On  dis- 
covery of  the  fraud  Street  was  held  to  be  entitled  to  repudiate  the  contract. 
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In   Boulton   v.   Jones,   Boulton   had  taken   over   the  2H.  &N. 
business  of  one  Brocklehurst,  with  whom  Jones  had  been  known  to 
used  to  deal,  and  against  whom  he  had  a  set-off.    Jones  offeree- 
sent  an  order  for  goods  to  Brocklehurst,  which  Boulton 
supplied    without    any    notice    that    the    business    had 
changed  hands.    When  Jones  learned  that  the  goods  had 
not  come  from  Brocklehurst  he  refused  to  pay  for  them, 
and  it  was  held  that  he  need  not  pay.     '  In  order  to 
entitle  the  plaintiff  to  recover,  he  must  show  that  there 
was  a  contract  with  himself.' 

In  Gundy  v.  Lindsay,  a  person  named  Blenkarn,  by  aApp.  cas. 

*5y* 

imitating   the   signature   of   a   respectable   firm   named 

Blenkiron,  induced  A  to  supply  him  with  goods  which  produced 

^  J  by  fraud 

he  afterwards  sold  to  X.    It  was  held  that  an  innocent  of  third 

purchaser  could  acquire  no  right  to  the  goods,  because  as  par  y 
between  A  and  Blenkarn  there  was  no  contract. 

'  Of  him,'  said  Lord  Cairns,  '  they  knew  nothing,  and 
of  him  they  never  thought.  With  him  they  never  in- 
tended to  deal.  Their  minds  never  even  for  an  instant 
of  time  rested  upon  him,  and  as  between  him  and  them 
there  was  no  consensus  of  mind,  which  could  lead  to  any 
agreement  or  contract  whatever.  As  between  him  and 
them  there  was  merely  the  one  side  to  a  contract,  where 
in  order  to  produce  a  contract,  two  sides  would  be 
required.' 

In  the  above  cases  and  others  of  a  similar  kind  it  will  Baiiiie's 

Case,  [189!*] 

be  observed  that  the  party  deceived  entered  (as  he  sup-  iCh.no. 

r         J  \  r       Hardman 

posed)  into  contractual  relations  with  another  whom  he  ^'H.'&'C. 

never  saw  and  who  he  was  misled  into  thinking  was  the  8°3' 

person   with   whom   in   fact    he   intended   to   contract. 

Clearly  there  was  here  no  consensus  ad  idem.     But  in 

a  later  case  a  distinction  has  been  drawn  where  one  party 

is  induced  to  contract  with  another,  who,  present  and  in 

his  own  person,  represents  himself  to  be  someone  else. 

In  Phillips  v.  Brooks,  a  man  representing  himself  to  be  f'g.^  a 

a  person  of  credit  and  stability,  whose  name  was  well 
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known  to  the  plaintiff,  called  in  person  at  the  plaintiff's 

shop  and  bought  goods  by  means  of  a  worthless  cheque. 

He  sold  the  goods  to  the  defendant  who  acted  bona  fide 

and  without  notice  of  the  fraud.    The  plaintiff  sued  the 

defendant  for  the  return  of  the  goods,  alleging  that  in 

the  circumstances  he  had  never  parted  with  the  property 

in  them.     Judgment  was  given  for  the  defendant,  an 

Edmunds  v.  American   case  in   which  the   facts   were   substantially 

uelpxtdi8    the  same  being  cited  with  approval.    There  Morton,  C.  J., 

Co.,  135. 

Mass.  283.    said  : — 

'  The  minds  of  the  parties  met  and  agreed  upon  all  the  terms  of  the 
sale,  the  thing  sold,  the  price  and  term  of  payment,  the  person  selling 
and  the  person  buying.  •  .  .  He  [the  plaintiff]  could  not  have  supposed 
that  he  was  selling  to  any  other  person  ;  his  intention  was  to  sell  to 
the  person  present  and  identified  by  sight  and  hearing ;  it  does  not 
affect  the  sale  because  the  buyer  assumed  a  false  name  or  practised 
any  other  deceit  to  induce  the  vendor  to  sell.' 

The  distinction  is  a  fine  one  ;  but  in  Gundy  v.  Lindsay 
and  the  other  cases  cited  above,  there  was  never  in  fact 
any  other  contracting  party  at  all,  so  far  as  the  deceived 
party  was  concerned,  though  he  believed  erroneously 
that  there  was.  In  Phillips  v.  Brooks  the  contract  was 
made  and  known  to  be  made  with  a  real  person.  It 
was  voidable  because  induced  by  fraud  ;  but  it  was  not 
void  ab  initio  and  therefore  passed  the  property  in  the 
goods  sold. 

Cases  of  The  reports  furnish  us  with  no  case  of  genuine  Mistake, 
^^al  in  which  A  makes  an  offer  to  M  believing  him  to  be  X, 
and  M  accepts,  believing  the  offer  to  be  meant  for  him. 
2  H.  &  N  If  in  Boulton  v.  Jones  the  plaintiff  had  succeeded  a  pre- 
decessor in  business  of  the  same  name,  he  might  reason- 
ably have  supposed  that  the  order  for  goods  was  meant 
for  him.  If  the  order  had  been  given  to  Boulton  A,  and 
accepted  by  Boulton  B,  it  is  very  doubtful  whether  Jones 
could  have  avoided  the  contract  on  the  ground  that 
though  he  obtained  the  goods  he  wanted  from  the  man 
to  whom  his  order  was  addressed,  the  Boulton  whom  he 
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had  addressed  was  not  the  Boulton  whom  he  intended  to 
address. 

Circumstances  might  indicate  to  the  offeree  that  the 
offer  was  intended  for  a  different  person.  An  offer  of 
marriage  falling  into  the  hands  of  a  lady  for  whom  it  was 
not  intended,  where  two  ladies  chanced  to  have  the  same 
name  and  address,  might  or  might  not  be  turned  into  a 
promise  by  acceptance,  according  as  the  terms  of  acquain- 
tance, or  age  of  the  parties  might  justify  the  recipient 
in  supposing  that  the  offer  was  meant  for  her.  An  offer 
for  the  purchase  of  goods  might  not  call  for  the  same 
nicety  of  consideration  on  the  part  of  the  offeree. 

(c)  Mistake  as  to  the  subject-matter. 

(1)  Mistake  of  identity  as  to  the  thing  contracted  for. 

A  contract  may  be  void  on  the  ground  of  Mistake,  if 
two  things  have  the  same  name,  and  A  makes  an  offer 
to  X  referring  to  one  of  them,  which  offer  X  accepts, 
thinking  that  A  is  referring  to  the  other.  If  there  is 
nothing  in  the  terms  of  the  contract  to  identify  one 
or  other  as  its  subject-matter,  evidence  may  be  given 
to  show  that  the  mind  of  each  party  was  directed  to 
a  different  object  :  that  A  offered  one  thing,  and  X 
accepted  another. 

In  Raffles  v.  WichelJiaus  the  defendant  agreed  to  buv  aH-&c. 

J   906. 

of  the  plaintiff  a  cargo  of  cotton  '  to  arrive  ex  Peerless 

from  Bombay.'     There  were  two  ships  called  Peerless, 

and  both  sailed  from  Bombay,  but  Wichelhaus  meant 

a  Peerless  which  arrived  in  October,  and  Raffles  meant 

a  Peerless  which  arrived  in  December.    It  was  held  that 

there  was  no  contract.     But  if  Wichelhaus  had  meant 

a  ship  of  a  different  name,  he  would  have  had  to  take 

the  consequences  of  his  carelessness  in  not  expressing  his 

meaning  properly.    Nor  could  he  have  avoided  the  con-  Ionidesv 

tract  if  its  terms  had  contained  such  a  description  of  the  furancJc'o., 

subject-matter  as  would  practically  identify  it.  686R'6Q'B' 
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Mistake         (2)  Mistake  as  to  the  existence  of  the  thing  contracted 

andimpos- 
sibility.       for. 

It  has  been  doubted  whether  this  can  be  regarded  as 
Mistake,  or  whether  the  parties  to  every  contract  do  not 
act  on  an  assumption,  or  implied  condition  vital  to  the 
contract,  that  the  subject-matter  of  the  contract  is  in 
existence 1.  The  language  of  the  Courts  has  been,  how- 
ever, in  favour  of  treating  these  cases  as  cases  of  Mistake. 

5  H.  L.  c.       In  Couturier  v.  Hastie,  a  contract  was  made  for  the  sale 
673- 

of  a  cargo  of  corn,  which  the  parties  supposed  to  be  on  its 

voyage  from  Salonica  to  England  :  it  had  in  fact,  before 
the  date  of  sale,  become  so  heated  that  it  was  unloaded 
at  Tunis  and  sold  for  what  it  would  fetch.  The  Court 
held  that  the  contract  was  void,  inasmuch  as  '  it  plainly 
imports  that  there  was  something  to  be  sold,  and  some- 
thing to  be  purchased,  whereas  the  object  of  the  sale  had 
ceased  to  exist.' 

[1903]  2  ch.      In  Scott  v.  Coulson,  a  contract  for  the  assignment  of 
249. 

a  policy  of  life  insurance  was  made  upon  the  basis  of 
a  belief  common  to  both  parties  that  the  assured  was 
alive.  He  had,  in  fact,  died  before  the  contract  was 
made.  It  was  held  that  *  there  was  a  common  mistake, 
and  therefore  the  contract  was  one  that  cannot  be 
enforced.' 

Marine  insurance  policies  usually  contain  the  words 
'  lost  or  not  lost  '  in  order  to  protect  the  assured  against 
the  possibility  of  this  form  of  mistake. 

Mistake  as      The  same  rule  applies  where  parties  contract  under 

ence  of     a  mutual  belief  that  a  right  exists,  which  in  fact  is  non- 

a  right,      existent.     If  A  agrees  with  X  to  hire  or  buy  an  estate 

from  him  which  both  believe  to  belong  to  -X",  but  which 

is  found  to  belong  to  A,  the  contract  will  not  be  enforced. 

Bingham  v.  And  this  is  not,  as  would  at  first  sight  appear,  an  infringe- 

Bingnam, 

i_ves.  senr.  ment  of  the  maxim  '  ignorantia  juris  haud  excusat.' 

1  By  s.  6  of  the  Sale  of  Goods  Act  such  a  condition  is  implied  in  every  sale 
of  goods. 
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'  In  that  maxim,'  said  Lord  Westbury,  '  the  word  jus  is  used  in  Cooper  v. 
;he  sense  of  denoting  general  law,  the  ordinary  law  of  the  country.   L.R.aH.L. 
But  when  the  word  jus  is  used  in  the  sense  of  denoting  a  private  right,   17°' 
;hat  maxim  has  no  application.     Private  right  of  ownership  is  a  matter 
)f  fact  ;    it  may  be  the  result  also  of  matter  of  law  ;    but  if  parties 
jontract  under  a  mutual  mistake,  and  misapprehension  as  to  their 
relative  and  respective  rights,  the  result  is  that  that  agreement  is 
iable  to  be  set  aside  as  having  proceeded  upon  a  common  mistake.' 

(d)  Mistake  by  one  party  as  to  the  intention  of  the  other, 
known  to  that  other. 

We  come  here  to  the  limits  of  operative  Mistake  in 
regard  to  the  subject-matter  of  a  contract,  and  must  be 
very  careful  to  define  them  so  as  to  avoid  confusion. 

A  general  rule  laid  down  in  Freeman  v.  Cooke,  and  often  2  Exch.  654. 
cited  with  approval,  may  be  taken  to  govern  all  cases  in 
which  one  of  two  parties  claims  to  repudiate  a  contract  on 
the  ground  that  his  meaning  was  misunderstood,  or  that 
he  misunderstood  that  of  the  other  party. 


'  If  whatever  a  man's  real  intention  may  be  he  so  conducts  himself 
that  a  reasonable  man  would  believe  that  he  was  assenting  to  the   L.  R.  6  Q.  B. 
terms  proposed  by  the  other  party,  and  that  other  party  upon  that   at  p'  ^' 
belief  enters  into  the  contract  with  him,  the  man  thus  conducting 
himself  would  be  equally  bound  as  if  he  had  intended  to  agree  to  the 
other  party's  terms.' 

As  regards  the  quantity  and  the  price  of  the  subject- 
matter  concerned,  a  man's  statement  must  usually  be 
taken  to  be  conclusive  against  himself. 

As  regards  the  quality  of  a  thing  sold,  or  the  general  Responsi- 
circumstances  of  a  contract  entered  into,  a  man  must  use  parties. 
his  own  judgment,  or  if  he  cannot  rely  upon  his  judgment, 
must  take  care  that  the  terms  of  the  contract  secure  to 
him  what  he  wants. 

In  two  cases  the  law  will  protect  one  of  the  parties  to 
a  contract. 

Where  goods  are  bought  by  description,  or  in  reliance  Statutory 
on  the  judgment  of  a  seller  who  knows  the  purpose  for  ^^. 
which  they  are  required,  the  Sale  of  Goods  Act,  1893,  tlons- 
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ss.  14  and  15,  introduces  into  the  contract  implied  con- 
ditions that  the  goods  supplied  shall  be  of  a  merchantable 
quality,  or  reasonably  fit  for  the  purpose  for  which  they 
are  required.  And  where  the  sale  is  by  sample,  there  are 
implied  conditions  that  the  bulk  shall  correspond  with 
the  sample,  that  the  buyer  shall  have  an  opportunity 
for  inspection,  and  that  there  shall  be  no  defect  not 
apparent  on  reasonable  examination  which  would  render 
the  goods  unmerchantable. 

Rule  of         And  again,  in  certain  contracts  said  to  be  '  uberrimae 

closure!     fidei,'  in  which  one  of  the  two  parties  is  necessarily  at 

a  disadvantage  as  to  knowledge  of  the  subject-matter  of 

the  contract,  the  other  is  bound  to  disclose  every  material 

fact,  that  is,  every  fact  which  might  have  influenced  the 

infra,        mind  of  a  prudent  person. 
P.  197. 

Beyond  this,  where  the  terms  of  a  contract  are  clear, 

the  question  is,  not  what  the  parties  thought,  but  what 
they  said  and  did. 

Suppose  that  A  sells  to  X,  and  X  believes  that  he  is 
buying,  a  bar  of  gold  :  the  bar  turns  out  to  be  brass. 
The  parties  are  honestly' mistaken  as  to  the  subject-matter 
of  the  contract,  for  both  believed  the  bar  to  be  gold.  But 
their  rights  are  not  affected  by  their  state  of  mind  ;  they 
depend  on  the  answer  to  the  question — Did  A  purport  to 
sell  to  X  a  bar  of  metal,  or  a  bar  of  gold  ?  A  contract  for 
a  bar  of  gold  is  not  performed  by  the  delivery  of  a  bar  of 
brass  ;  but  a  contract  for  a  bar  of  metal  is  performed  by 
the  delivery  of  a  bar  of  metal.  In  the  latter  case  it  does 
not  matter  what  the  metal  may  be,  nor  does  it  matter 
what  the  parties  may  have  thought  that  it  was. 

There  are  two  things  which  have  to  be  considered  by 
one  who  is  entering  into  a  contract.  The  first  is  what  he 
wants  the  other  party  to  supply,  to  do,  or  to  forbear  :  that 
is,  the  matter  of  his  bargain.  The  second  is  the  state- 
ments, promises,  and  conditions  of  which  the  contract 
consists :  that  is,  the  terms  of  his  bargain.  As  to  these 
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things,  and  subject  to  the  exceptions  already  mentioned, 
a  contracting  party  must  take  care  of  himself  :  he  cannot 
expect  the  other  party  to  correct  his  judgment  as  to  the 
matter  of  his  bargain,  or  ascertain  by  cross-examination 
whether  he  understands  its  terms. 

But  the  law  will  not  allow  a  man  to  make  or  accept 
a  promise,  which  he  knows  that  the  other  party  under- 
stands in  a  different  sense  from  that  in  which  he  under- 
stands it  himself. 

We  can  best  illustrate  these  propositions  by  an  imagi-  iiiustra- 
nary  sale.  tions- 

A  sells  X  a  piece  of  china. 

(a)  X  thinks  it  is  Dresden  china,  A  thinks  it  is  not.  Mistake  as 
Each  takes  his  chance.    X  may  get  a  better  thing  than  to  thingt 
A  intended  to  sell,  or  a  worse  thing  than  he  himself 
intended  to  buy ;   in  neither  case  is  the  validity  of  the 
contract  affected. 

((3)  X  thinks  it  is  Dresden  china.  A  knows  that  X 
thinks  so,  and  knows  that  it  is  not. 

The  contract  holds.  A  must  do  nothing  to  deceive  X, 
but  he  is  not  bound  to  prevent  X  from  deceiving  himself 
as  to  the  quality  of  the  article  sold. 

(y)  X  thinks  that  it  is  Dresden  china  and  thinks  that  A  Mistake 
intends  to  sell  it  as  Dresden  china  ;  and  A  knows  it  is  not 
Dresden  china,  but  does  not  know  that  X  thinks  that  he 
intends  to  sell  it  as  Dresden  china.  The  contract  says 
nothing  of  Dresden,  but  is  for  a  sale  of  china  in  general 
terms. 

The  contract  holds.  The  misapprehension  by  X  of  the 
extent  of  A's  promise,  if  unknown  to  A,  has  no  effect.  It 
is  not  JL'S  fault  that  X  omitted  to  introduce  terms  which 
he  wished  to  form  part  of  the  contract. 

(8)  X  thinks  it  is  Dresden  china,  and  thinks  that  A 
intends  to  sell  it  as  Dresden  china.  A  knows  that  X 
thinks  he  is  promising  Dresden  china,  but  does  not  mean 
to  promise  more  than  china  in  general  terms. 
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The  contract  is  void.  JT's  error  was  not  one  of  judgment 
as  to  the  quality  of  the  china,  as  in  (#),  but  concerned  the 
quality  of  A's  promise,  and  A,  knowing  that  his  promise 
was  misunderstood,  allowed  the  mistake  to  continue. 

The  last  instance  given  corresponds  to  the  rule  laid 
L.R.6Q.B.  down  in  Smith  v.  Hughes.  In  that  case  Hughes  was  sued 
for  refusing  to  accept  some  oats  which  he  had  agreed  to 
buy  of  Smith  ;  he  alleged  that  he  had  intended  and 
agreed  to  buy  old  oats,  and  that  those  supplied  were  new. 
The  Court  of  Queen's  Bench  held  that  to  avoid  the  sale 
Smith  must  be  proved  to  have  known  that  Hughes 
thought  he  was  being  promised  old  oats.  Smith  might 
recover  if  he  had  known  that  Hughes  thought  he  was 
buying  old  oats  ;  not  so  if  he  knew  that  Hughes  thought 
he  was  being  promised  old  oats. 

Blackburn,  J.,  said, 

Mistake  of      '  In  this  case  I  agree  that  on  the  sale  of  a  specific  article,  unless 

buyer  as     there  be  a  warranty  making  it  part  of  the  bargain  that  it  possesses 

not  known  some  particular  quality,  the  purchaser  must  take  the  article  he  has 

to  seller,     bought  though  it  does  not  possess  that  quality.'     (This  is  instance  a.) 

Mistake  of      '  And  I  agree  that  even  if  the  vendor  was  aware  that  the  purchaser 

buyer  as     thought  that  the  article  possessed  that  quality,  and  would  not  have 

known  to  en^ered  into  the  contract  unless  he  had  so  thought,  still  the  purchaser 

seller.         is  bound,  unless  the  vendor  was  guilty  of  some  fraud  or  deceit  upon 

him,  and  that  a  mere  abstinence  from  disabusing  the  purchaser  of 

that  impression  is  not  fraud  or  deceit ;  for  whatever  may  be  the  case 

in  a  court  of  morals,  there  is  no  legal  obligation  on  the  vendor  to  inform 

the  purchaser  that  he  is  under  a  mistake,  not  induced  by  the  act  of  the 

vendor.'    (This  is  instance  £.) 

And  Hannen,  J.,  said, 

Mistake  of      '  It  is  essential  to  the  creation  of  a  contract  that  both  parties  should 

buyer  as     agree  to  the  same  thing  in  the  same  sense But  one  of  the 

promised  Parties  to  an  apparent  contract  may,  by  his  own  fault,  be  precluded 

not  known  from  setting  up  that  he  had  entered  into  it  in  a  different  sense  to 

to  seller,     that  in  which  it  was  understood  by  the  other  party.    Thus  in  a  case 

of  sale  by  sample  where  the  vendor,  by  mistake,  exhibited  a  wrong 

sample,  it  was  held  that  the  contract  was  not  avoided  by  this  error  of 

815.  the  vendor.     Scott  v.  Littledale  '  -1.     (This  corresponds  to  instance  y.) 

1  This  case  puts,  from  the  seller's  point  of  view,  the  principle  which  we 
have  been  illustrating  from  the  point  of  view  of  the  buyer.  The  seller 
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And  further, 

'  If,  in  the  present  case,  the  plaintiff  knew  that  the  defendant,  in  Mistake  of 

dealing  with  him  for  oats,  did  so  on  the  assumption  that  the  plaintiff  buyer  as 

was  contracting  to  sell  him  old  oats,  he  was  aware  that  the  defendant  D°^^e(i 

apprehended  the  contract  in  a  different  sense  to  that  in  which  he  known  to 

meant  it,  and  he  is  thereby  deprived  of  the  right  to  insist  that  the  seller, 
defendant  shall  be  bound  by  that  which  was  the  apparent,  and  not 
the  real  bargain.'     (This  corresponds  to  instance  8.) 

Scriven  v.  Hindley  affords  a  further  illustration.     The  [1913] 

3  K.  B.  564. 

plaintiffs  instructed  an  auctioneer  to  sell  certain  bales  of 
hemp  and  tow,  which  were  described  in  the  catalogue  as  so 
many  bales  in  different  lots  with  no  indication  of  the  differ- 
ence in  their  contents.  The  defendant  examined  samples 
of  the  hemp  before  the  sale,  intending  to  bid  for  the  hemp 
alone.  The  tow  was  put  up  for  sale,  and  the  defendant 
made  a  bid  which  was  accepted.  The  bid  was  a  reason- 
able one  if  it  had  been  for  hemp,  but  an  excessive  one  for 
tow.  The  jury  found  that  the  auctioneer  intended  to 
sell  tow  and  that  the  defendant  intended  to  bid  for  hemp, 
and  that  the  auctioneer  believed  that  the  bid  was  made 
under  a  mistake  when  he  accepted  it.  On  these  findings 
it  was  held  that  the  parties  were  never  ad  idem,  and  judg- 
ment was  entered  for  the  defendant. 

In  Smith  v.  Hughes  the  case  was  sent  back  for  a  new 
trial  on  the  ground  that  the  judge  in  the  Court  below  had 
not  directed  the  jury  with  sufficient  clearness  as  to  the 
nature  of  such  Mistake  as  will  enable  one  party  success- 
fully to  resist  an  action  brought  by  the  other  for  non- 
performance  of  a  contract  which  is  not  in  its  terms 
l  ambiguous.  But  a  series  of  Equity  cases  illustrates  the  Applica- 
rule  that  when  one  man  knows  that  another  understands  *lol\°f^ule 

III  lH[Ull<V. 

[his  promise  in  a  different  sense  from  that  in  which  he 
makes  it  the  transaction  will  not  be  allowed  to  stand. 

In  Webster  v.  Cecil  specific  performance  of  a  contract  3°Beav.  62. 

means  to  promise  one  thing  ;  he  in  fact  promises  another ;  the  fact  that 
be  thinks  he  is  promising  something  less  than  he  does  promise  has  no 
effect  on  the  validity  of  the  sale. 
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was  refused  on  the  ground  of  Mistake  of  this  nature, 
although  it  was  suggested  that  damages  might  be  recovered 
in  a  Common  Law  Court  for  non-performance. 

The  parties  were  in  treaty  for  the  purchase  of  some 

plots  of  land  belonging  to  Cecil.     Webster,  through  his 

agent,  offered  £2000,  which  was  refused.    Afterwards  Cecil 

wrote  to  Webster  a  letter  containing  an  offer  to  sell  at 

£1200  ;   he  had  intended  to  write  £2100,  but  either  cast 

up  the  figures  wrongly  or  committed  a  clerical  error. 

Webster  accepted  by  return  of  post.    Cecil  at  once  tried 

to  correct  the  error,  but  Webster,  though  he  must  have 

known  from  the  first  that  the  offer  was  made  in  mistaken 

terms,  claimed  that  the  contract  should  be  performed 

and  sued  for  specific  performance.    This  was  refused  :  the 

plaintiff  was  left  to  such  action  at  law  as  he  might  be 

Per  james    advised  to  bring.     The  case  was  described  later  as  one 

piin v.james, '  where  a  person  snapped  at  an  offer  which  he  must  have 

221.  '        perfectly  well  known  to  be  made  by  Mistake.' 

Rectifica-       The  power  of  the  Court  of  Chancery  in  former  times, 

Chancery  possessed  now  by  all  the  Divisions  of  the  High  Court, 

Division.    ^o  rectify  deeds   or   written  instruments  was  as  a  rule 

reserved  for  cases  where  the  parties  had  agreed  and  the 

terms  of  the  agreement,  by  fault  of  neither,  failed  to 

express  their  meaning. 

Rectification  may  be  granted  in  the  case  of  mutual 
mistake  ;  if  the  mistake  is  unilateral,  the  proper  remedy, 
if  any,  is  rescission.  There  are,  however,  one  or  two 
cases  to  be  found  in  the  reports  where,  although  the 
mistake  was  unilateral  only,  the  Court  has  put  the 
defendant  to  his  option  either  of  having  the  contract 
cancelled  or  of  having  it  rectified  so  as  to  correct  the 
error.  In  these  cases  one  of  the  parties  has  known  that 
when  the  other  made  a  promise  he  was  in  error  as  to 
the  nature  or  extent  of  it  ;  or  an  offer  has  been  made 
in  terms  which,  from  the  tenor  of  previous  negotiations, 
the  offeree,  when  he  accepted,  must  have  known  to 
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include  more  than  the  offerer  meant  to  include.     The 
principle  of  these  decisions  has  been  called  in  question 
and,  unless  they  are  to  be  explained  as  cases  of  fraud 
(which  seems  to  be  doubtful),  they  are  not  wholly  satis-  Mayv.piatt, 
factory  ;  nor  are  modern  instances  of  the  exercise  of  the  ^ 
jurisdiction  to  be  found. 

A  and  X  signed  a  memorandum  of  agreement  by  which  Garrard  v. 
A  promised  to  let  certain  premises  to  X  '  at  the  rent  of  ^445° 
£230,  in  all  respects  on  the  terms  of  the  within  lease  '  : 
and  this  memorandum  accompanied  a  draft  of  the  lease 
referred  to.  A,  in  filling  in  the  blank  in  the  draft  for 
the  amount  of  rent  to  be  paid,  inadvertently  entered 
the  figures  £130  instead  of  £230  ;  and  the  lease  was 
engrossed  and  executed  with  this  error.  The  Court 
was  satisfied,  upon  the  evidence,  that  X  was  aware 
that  A  believed  her  to  be  promising  to  pay  a  rent 
higher  than  that  which  she  was  actually  promising,  and 
she  was  given  the  option  of  retaining  the  lease,  amended 
so  as  to  express  the  real  intention  of  the  parties,  or  of 
giving  up,  and  paying  at  the  rate  of  £230  per  annum 
for  such  use  and  occupation  of  the  premises  as  she  had 
enjoyed. 

Harris  v.  Pepper  ell  and  Paget  v.  Marshall  were  cases  in  L.R.5Eq.,. 
which  the  defendant  accepted  an  offer  which  he  must  S5Ch'D* 
have  known  to  express  something  which  the  offerer  did 
not  intend  to  express.     The  defendant  was  offered  the 
alternative  of  cancellation  or  rectification.    In  these  cases 
the  promise  was  sought  to  be  set  aside,  in  Webster  v.  Cecil 
it  was  sought  to  be  enforced.     Otherwise  the  circum- 
stances are  the  same. 

Effect  of  Mistake. 

Where  Mistake,  within  the  limits  that  we  have  described,  Effect  of 
affects  the  formation  of  a  contract,  no  true  contract  comes  Mlstake' 
into  existence  ;   it  is  void  ab  initio.    The  Common  Law 
therefore  offers  two  remedies  to  a  person  who  has  entered 
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into  an  agreement  void  on  the  ground  of  Mistake.    If  it 
be  still  executory  he  may  repudiate  it  and  successfully 
defend  an  action  brought  upon  it ;    or  if  he  have  paid 
money  under  the  contract,  he  may  recover  it  back  upon 
. the  general  principle  that '  where  money  is  paid  to  another 
&  w.  58.      under  the  influence  of  a  mistake,  that  is,  upon  the  suppo- 
sition that  a  specific  fact  is  true  which  would  entitle  the 
other  to  the  money,  but  which  fact  is  untrue,  an  action 
imp.  Bank   will  lie  to  recover  it  back.'    And  this  is  so  even  though  the 
Banker a''  person  paying  the  money  did  not  avail  himself  of  all  the 
[1^903]  A.  c.  means  of  knowledge  open  to  him. 

Webster  v.       In  equity  the  victim  of  Mistake  may  resist  specific 

Beat.1 6°     performance  of  the  contract,  and  may  sometimes  do  so 

successfully  even  though  he  might  not  have  been  able 

to  defend  at  law  an  action  for  damages  arising  from  its 

breach  ;    in   other   words,    equity  takes   cognizance   of 

Mistake  in  a  wider  sense  than  that  given  to  it  at  common 

law,   and  is  more  stringent  than  the  common  law  in 

preventing  one  of  two  parties  from  taking  advantage  of 

a  mistake  which  he  knew  the  other  party  to  be  making. 

Pagetv.      The  injured  party  may  also  as  plaintiff  apply  to  the 

CH.  D.  255.   Chancery  Division  of  the  High  Court  to  get  the  contract 

set  aside  and  to  be  freed  from  his  liabilities  in  respect 

of  it. 

§  2.  Innocent  Misrepresentation. 

Distinc-  ^n  dealing  with  Misrepresentation  as  a  circumstance 
tions.  invalidating  contract  we  must  keep  before  us  two  distinc- 
tions. We  must  carefully  separate  Innocent  Misrepresen- 
tation of  fact  from  Wilful  Misrepresentation  of  fact,  01 
Fraud  :  and  we  must  separate  with  equal  care  Represen- 
tations, or  statements  which  are  preliminary  to  and  per- 
haps induce  the  making  of  a  contract,  from  the  Terms 
contained  in  the  completed  contract  itself. 

With   these   distinctions  in   view,   we   may   hope   t< 
encounter  successfully  the  difficulties  which  meet  us 
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determining  the  effect  of  Innocent  Misrepresentation  in 
contract. 

(1)  We  must,  firstly,  distinguish  Innocent  Misrepresen-  Misrepre- 
tation  from  Fraud,  and  must  consider  whether  honesty  ^ 

of  motive  or  ignorance  of  fact  can  remove  a  statement  in  Fraud- 
fact  false  from  the  category  of  Fraud. 

(2)  We  must,  secondly,  bear  in  mind  that  a  man  may,  State- 
during  the  preliminary  bargaining,  make  statements  of  whichare 


fact  which  are  afterwards  embodied  in  the  contract  itself, 

'    and  state- 

in  the  form  of  an  undertaking  or  warranty  that  certain  ments 

which  are 

things  are  ;  just  as  he  may  promise  that  certain  things  not. 
shall  be.  In  either  case  the  undertaking  or  promise  is 
a  term  of  the  contract.  On  the  other  hand  he  may  make, 
during  the  preliminary  bargaining,  statements  of  fact, 
intended  by  neither  party  to  be  terms  of  the  subsequent 
contract,  but  which,  nevertheless,  may  seriously  affect  the 
inclination  of  one  party  to  enter  into  it. 

Representation  therefore  may  introduce  terms  into 
a  contract  and  affect  performance  :  or  it  may  induce 
a  contract  and  so  affect  the  intention  of  one  of  the  parties, 
and  the  formation  of  the  contract.  It  is  with  this  last 
that  we  have  to  do,  and  here  the  terminology  of  this  part 
of  the  subject  is  extraordinarily  confused.  Representa- 
tion, condition,  warranty,  independent  agreement,  im- 
plied warranty,  warranty  in  the  nature  of  a  condition,  are 
phrases  which  it  is  not  always  easy  to  follow  through  the 
various  shades  of  meaning  in  which  they  are  used. 

(3)  We  must,  thirdly,  take  note  of  the  effect  of  the  The  Law 
Judicature  Act,  combined  with  subsequent  decisions,'  in 


modifying  the  rules  of  Common  Law  and  expanding  those  Judi' 

cature 

of  the  Chancery  in  respect  of  innocent  misrepresentations  Act. 
made  prior  to  the  formation  of  a  contract. 

We  shall  see  that,  as  a  result  of  this  combination  and 
expansion  of  earlier  rules,^  material  misrepresentation  is 
now  an  invalidating  circumstance  in  all  contracts,  while 
even  non-disclosure  of  fact  will  affect  contracts  of  a  special 

N  2 
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sort  known  as  contracts  '  uberrimae  fidei,'  in  which  the 
utmost  good  faith  and  accuracy  of  statement  is  required. 
These  difficulties  will  be  dealt  with  in  order. 

(i)  Innocent  Misrepresentation  distinguished  from  Fraud. 

Fraud  as  Fraud  differs  from  Innocent  Misrepresentation  in  that 
ong'  one  does,  and  the  other  does  not,  give  rise  to  an  action 
ex  delicto.  Fraud  is  a  wrong  in  itself,  and  may  be  treated 
as  such,  besides  being  a  vitiating  element  in  contract. 
Innocent  Misrepresentation  may  vitiate  a  contract,  but 
never  gives  rise  to  an  action  ex  delicto,  the  action  of 
deceit. 

Arkwright        '  It  must  be  borne  in  mind,'  says  Cotton,  L.  J.,  '  that  in  an  action 

i7Ch?'ix   '  ^or  setaing  aside  a  contract  which  has  been  obtained  by  misrepre- 

3*0.  sentation,   the  plaintiff  may  succeed  though  the  misrepresentation 

was  innocent ;   but  in  an  action  of  deceit,  the  representation  to  found 

the  action  must  not  be  innocent,  that  is  to  say  it  must  be  made  either 

with  a  knowledge  of  its  being  false  or  with  a  reckless  disregard  as  to 

whether  it  is  or  is  not  true.' 

Fraud  But  a  false  statement  may  be  made  knowingly,  yet  not 

dishonest  ™^  B>  bad  motive  :   on  the  other  hand,  it  may  be  made 
motive,      with  no  certain  knowledge  that  it  is  false,  but  nevertheless 

with  a  dishonest  motive  for  wishing  it  to  be  believed  by 

the  party  to  whom  it  is  made. 

Let  us  take  the  first  of  these  cases. 


'  It  is  fraud  in  law,  if  a  party  make  representations  which  he  knows 
^•JjiF°stei  to  be  false  and  injury  ensues,  although  the  motives  from  which  the 
7  Bing.  107.  representations  proceeded  may  not  have  been  bad.' 

3  B.  &  Ad.  In  Polhill  v.  Walter,  Walter  accepted  a  bill  of  exchange 
drawn  on  another  person  :  he  represented  himself  to 
have  authority  from  that  other  to  accept  the  bill,  honestly 
believing  that  the  acceptance  would  be  sanctioned,  and 
the  bill  paid  by  the  person  for  whom  he  professed  to  act. 
The  bill  was  dishonoured  at  maturity,  and  an  indorsee, 
who  had  given  value  for  the  bill  on  the  strength  of 
Walter's  representation,  brought  against  him  an  action  of 
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deceit.    He  was  held  liable,  and  Lord  Tenterden  in  giving 
judgment  said  : — 

'  If  the  defendant,  when  he  wrote  the  acceptance,  and  thereby, 
in  substance,  represented  that  he  had  authority  from  the  drawee  to 
make  it,  knew  that  he  had  no  such  authority  (and  upon  the  evidence 
there  can  be  no  doubt  that  he  did),  the  representation  was  untrue  to 
his  knowledge,  and  we  think  that  an  action  will  lie  against  him  by 
the  plaintiff  for  the  damage  sustained  in  consequence.' 

It  will  be  observed  that  in  this  case  the  representation 
was  known  to  be  false  ;  it  is  therefore  clearly  distinguish- 
able from  a  class  of  cases  in  which  it  has  finally  been  held 
that  a  representation  in  fact  false,  but  honestly  believed  £en-yv. 
to  be  true  by  the  party  making  it,  will  not  give  rise  to  the  App.ca.337. 
action  of  deceit. 

On  the  other  hand  it  is  not  necessary,  to  constitute 
fraud,  that  there  should  be  a  clear  knowledge  that  the 
statement  made  is  false.    Statements  which  are  intended  Reckless 
to  be  acted  upon,  if  made  recklessly  and  with  no  reasonable  ment. 
ground  of  belief,  may  furnish  such  evidence  of  a  dishonest 
mind  as  to  bring  their  maker  within  the  remedies  appro- 
priate to  fraud. 

Where  directors  issue  a  prospectus  setting  forth  the 
advantages  of  an  undertaking  into  the  circumstances  of 
which  they  have  not  troubled  themselves  to  inquire,  and 
inducing  those  who  read  the  prospectus  to  incur  liabilities 
in  respect  of  the  undertaking,  they  commit  a  fraud  if  the 
statements  contained  in  the  prospectus  are  untrue  ;  for  Reese  River 

Mining  Co. 

they  represent  themselves  to  have  a  belief  which  they  v-f 

^      J_rf.  J 

know  they  do  not  possess.  64- 

In  the  cases  which  we  have  just  considered  there  is  a 
statement  of  fact  accompanied  either  with  knowledge  of 
falsehood  or  else  with  intention  or  willingness  to  deceive. 
Herein  innocent  misrepresentation  differs  from  fraud  ;  for 
innocent  misrepresentation  is  a  misstatement  of  facts  not 
known  to  be  false  or  a  non-disclosure  of  facts  not  intended 
to  deceive  ;  whereas  fraud  is  a  statement  known  to  be 
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false,  or  made  in  ignorance  as  to  its  truth  or  falsehood, 
but  confidently,  so  as  to  represent  that  the  maker  is 
certain  when  he  is  uncertain.  The  injured  party  is  then 
entitled  to  avail  himself  of  the  action  of  deceit. 

(2)  Representations  inducing  a  Contract  distinguished  from 
Terms  of  the  completed  Contract. 

Represen-      Equally  important  with  the  distinction  between  inno- 
and  terms.  cen*    misrepresentation    and    fraud    is    the    distinction 
between  the  terms  of  a  completed  contract  and  statements 
which  are  inducements  to  enter  into  a  contract  1. 

Much  subtlety  of  reasoning  has  been  wasted  because, 

where  a  man  has  in  good  faith  made  a  promise  which  he 

is  ultimately  unable  to  perform,  it  has  been  said  that  his 

Kennedy  v.  promise  was  misrepresentation,  or  was  made  under  a 

Panama         * 


2  Q°B  mis*ake  of  fact,  and  so  questions  proper  to  the  performance 
580.  or  breach  of  contract  have  been  mixed  with  questions 

relating  to  the  formation  of  contract. 

We  must  bear  in  mind,  first  that  a  representation  which 

is  subsequently  made  part  of  the  contract  ceases  to  be 

a  representation  and  becomes  something  more,  viz.  an 

undertaking  that  a  certain  thing  is  or  shall  be  ;  and  next, 

that  an  untrue  representation  which  does  not  become 

an  undertaking  by  being  made  part  of  the  contract,  never 

(in  the  absence  of  fraud)  gives  rise  to  a  claim  for  damages. 

Represen.      At  Common  Law,  therefore,  if  a  representation  did  not 

Common*  afterwards  become  a  part  of  the  contract,  its  untruth 

Law.         (save  in  certain  excepted  cases  and  apart  always  from 

fraud)  was  immaterial.    But  if  it  did,  it  might  be  one  of 

Coverdale         1  Other  difficulties  have  arisen  from  a  view  at  one  time  entertained  by 

wood  ^  En  Courts  of  Equity,  that  there  may  be  representations  which  are  not  terms 

121.  in  a  contract  but  which  ought  nevertheless  to  be  made  good  by  the  party 

responsible  for  them.     Such  representations,  in  the  cases  where  they  occur, 

can  all  be  resolved  into  terms  of  contract.     Reference  is  made  at  the  close 

of  this  chapter  to  representation  which  creates  an  estoppel  and  so  may 

prevent  the  disproof  of  an  alleged  right,  but  this  is  a  different  thing  from 

the  theory  advanced  in  Coverdale  v.  Eastwood. 


Chap.  VI.  §  2      INNOCENT  MISREPRESENTATION  183 

two  things  :    (i)  it  might  be  regarded  by  the  parties  as  Condition. 

a  vital  term  going  to  the  root  of  the  contract  (when  it 

is  usually  called  a  Condition) ;  and  in  this  case  its  untruth 

entitles  the  injured  party  to  repudiate  the  whole  contract ; 

or  (2)  it  might  be  a  term  in  the  nature  only  of  an  indepen-  wananty. 

dent   subsidiary  promise    (when  it   is   usually   called  a 

Warranty),  which  is  indeed  a  part  of  the  contract,  but 

does  not  go  to  the  root  of  it  ;  in  this  case  its  untruth  only 

gives  rise  to  an  action  ex  contractu  for  damages,  and  does 

not  entitle  the  injured  party  to  repudiate  the  whole 

contract. 

Whether  a  term  is  to  be  regarded  as  a  Condition  or  A  matter 
a  Warranty  is  a  matter  of  construction  for  the  Court  to  gtru°"ion> 
determine. 

But  two  points  must  be  borne  in  mind.     In  the  first 
place,  the  words  '  Condition  '  and  '  Warranty  '  are  not 
invariably   kept    as   distinct   as   accuracy   of    definition 
demands  ;  and  in  insurance  law  especially  *  warranty  '  is  See  Mariue 
very  commonly  used  in  the  sense  ascribed  to  '  condition  '  AcS£7^o6, 
above.     In  the  second  place,  the  injured  party,  if  he  infra,  pp. 

361  etseq, 

chooses  to  waive  his  right  to  repudiate  the  contract  on 
breach  of  a  condition,  may  still  bring  an  action  for  such 
damages  as  he  has  sustained. 

The  Common  Law  rules  on  the  subject  of  conditions, 
warranties  and  representations  may  be  illustrated  from 
the  judgments  delivered  in  the  three  cases  of  Behn  v.  Bur-  3B.& 5.751 
ness,  Wallis  v.  Pratt,  and  Heilbut  v.  Buckleton.  1003. 

[i  13]  A. C. 

In  the  first  case,  action  was  brought  upon  a  charter  3° 
party  dated  the  igth  day  of  Oct.  1860,  in  which  it  was 
agreed  that  Behn's  ship  '  now  in  the  port  of  Amsterdam  ' 
should  proceed  to  Newport  and  there  load  a  cargo  of  coals 
which  she  should  carry  to  Hong  Kong.  At  tbe  date  of 
the  contract  the  ship  was  not  in  the  port  of  Amsterdam 
and  did  not  arrive  there  until  the  23rd.  When  she 
reached  Newport,  Burness  refused  to  load  a  cargo  and 
repudiated  the  contract.  Thereupon  action  was  brought, 
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and  the  question  for  the  Court  was  whether  the  words 
'  now  in  the  port  of  Amsterdam  '  amounted  to  a  condition 
the  breach  of  which  entitled  Burness  to  repudiate  the 
contract,  or  whether  they  only  gave  him  a  right,  after 
carrying  out  the  contract,  to  sue  for  such  damages  as  he 
had  sustained.  The  Exchequer  Chamber  held  it  to  be 
a  condition,  and  Williams,  J.,  in  giving  the  judgment  of 
the  Court,  thus  distinguishes  the  various  parts  or  terms 
of  a  contract  : — 

'  Properly  speaking,  a  representation  is  a  statement  or  assertion, 
made  by  one  party  to  the  other,  before  or  at  the  time  of  the  contract, 
of  some  matter  or  circumstance  relating  to  it.  Though  it  is  some- 
times contained  in  the  written  instrument,  it  is  not  an  integral  part 
of  the  contract ;  and,  consequently,  the  contract  is  not  broken  though 
the  representation  proves  to  be  untrue ;  nor  (with  the  exception  of 
the  case  of  policies  of  insurance,  at  all  events  marine  policies,  which 
stand  on  a  peculiar  anomalous  footing)  is  such  untruth  any  cause  of 
action,  nor  has  it  any  efficacy  whatever  unless  the  representation 
was  made  fraudulently,  either  by  reason  of  its  being  made  with  a 
knowledge  of  its  untruth,  or  by  reason  of  its  being  made  dishonestly, 
with  a  reckless  ignorance  whether  it  was  true  or  untrue.  .  .  .  Though 
representations  are  not  usually  contained  in  the  written  instrument  of 
contract,  yet  they  sometimes  are.  But  it  is  plain  that  their  insertion 
therein  cannot  alter  their  nature.  A  question  however  may  arise 
whether  a  descriptive  statement  in  the  written  instrument  is  a  mere 
representation,  or  whether  it  is  a  substantive  part  of  the  contract. 
This  is  a  question  of  construction  which  the  Court  and  not  the  jury 
must  determine.  If  the  Court  should  come  to  the  conclusion  that 
such  a  statement  by  one  party  was  intended  to  be  a  substantive  part 
of  his  contract,  and  not  a  mere  representation,  the  often-discussed 
question  may,  of  course,  be  raised,  whether  this  part  of  the  contract 
is  a  condition  precedent,  or  only  an  independent  agreement,  a  breach 
of  which  will  not  justify  a  repudiation  of  the  contract,  but  will  only 
be  a  cause  of  action  for  a  compensation  in  damages.' 


The  distinction  referred  to  in  the  last  words  of  the 
[i9io]2K.B.  passage  quoted  is  amplified  in  the  judgment  of  Fletcher 
[1911]  A.  c.  Moulton,  L.  J.,  in  Wallis  v.  Pratt  :— 

'  There  are  some  [obligations]  which  go  so  directly  to  the  substance 
of  the  contract,  or  in  other  words  are  so  essential  to  its  very  nature, 
that  their  non-performance  may  fairly  be  considered  by  the  other 
party  as  a  substantial  failure  to  perform  the  contract  at  all  On  the 
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other  hand  there  are  other  obligations  which  though  they  must  be 
performed,  are  not  so  vital  that  a  failure  to  perform  them  goes  to  the 
substance  of  the  contract.  Both  classes  are  equally  obligations  under 
the  contract,  and  the  breach  of  any  one  of  them  entitles  the  other 
party  to  damages.  But  in  the  case  of  the  former  he  has  the  alternative 
of  treating  the  contract  as  completely  broken  by  the  non-performance 
and  (if  he  takes  the  proper  steps)  he  can  refuse  to  perform  any  of  the 
obligations  resting  upon  himself  and  sue  the  other  party  for  a  total 
failure  to  perform  the  contract.  Although  the  decisions  are  fairly 
consistent  in  recognizing  this  distinction  between  the  two  classes  of 
obligations  under  a  contract,  there  has  not  been  a  similar  consistency 
in  the  nomenclature  applied  to  them.  I  do  not  however  propose 
to  discuss  this  matter,  because  later  usage  has  consecrated  the  term 
"  condition  "  to  describe  an  obligation  of  the  former  class  and  "  war- 
ranty "  to  describe  an  obligation  of  the  latter  class. ...  A  condition  and 
a  warranty  are  alike  obligations  under  a  contract  a  breach  of  which 
entitles  the  other  party  to  damages.  But  in  the  case  of  a  breach  of 
a  condition,  he  has  the  option  of  another  and  a  higher  remedy,  namely, 
that  of  treating  the  contract  as  repudiated.' 

In  Heilbut  v.  Buckleton  the  action  was  for  fraudulent  l!9'3l  A-c. 

30. 

misrepresentation  and  for  breach  of  warranty.  The  jury 
negatived  fraud,  but  found  that  a  statement  made  by  the 
defendant's  manager  in  answer  to  a  question  before  the  con- 
tract was  concluded  was  a  warranty.  The  House  of  Lords 
held  that  there  was  no  evidence  on  which  the  jury  could  so 
find,  and  Lord  Moulton  (as  he  then  had  become)  said : — 

'  The  statement  made  in  answer  to  the  plaintiff's  question  was  beyond 
controversy  a  mere  statement  of  fact,  for  it  was  in  reply  to  a  question 
ror  information  and  nothing  more.  No  doubt  it  was  a  representation 
as  to  fact,  and  indeed  it  was  the  actual  representation  upon  which  the 
main  case  of  the  plaintiff  rested.  .  .  .  The  whole  cause  for  the  exist- 
ence of  a  collateral  contract  therefore  rests  on  the  mere  fact  that  the 
statement  was  made  as  to  the  character  of  the  Company,  and  if  this  is 

be  treated  as  evidence  sufficient  to  establish  the  existence  of  a  colla- 
teral contract  of  the  kind  alleged  the  same  result  must  follow  with 
regard  to  any  other  statement  relating  to  the  subject-matter  of  a  con- 
bract  made  by  a  contracting  party  prior  to  its  execution.  This  would 
negative  entirely  the  firmly  established  rule  that  an  innocent  represen- 
tation gives  no  right  to  damages.  It  would  amount  to  saying  that  the 
making  of  any  representation  prior  to  a  contract  relating  to  its  subject- 
matter  is  sufficient  to  establish  the  existence  of  a  collateral  contract  that 
the  statement  is  true  and  therefore  to  give  a  right  to  damages  if  such 
should  not  be  the  case.' 
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crossev.  A  dictum  of  Holt,  C.  J.,  was  cited  with  approval  to  the 
earth,  gi.  effect  that  '  an  affirmation  at  the  time  of  the  sale  is  a  war- 
ranty, provided  it  appear  on  evidence  to  be  so  intended,'  and 
De  Lassaiie  the  opinion  of  the  Court  of  Appeal  in  a  later  case  that  in 
[1901]  determining  whether  it  was  so  intended  a  '  decisive  test  ' 

2  K.  B.  215, 

«'•  is  whether  the  vendor  assumes  to  assert  a  fact  of  which 

the  buyer  is  ignorant  was  emphatically  rejected.  Words 
which  on  the  face  of  them  appear  to  be  simply  representa- 

Heiibutv.    tions  of  fact,  said  Lord  Haldane,  may  import  a  contract 

[i9^3]eA°nc.  of  warranty,  but  only  if  the  context  so  requires. 

The  three  judgments  cited  enable  us  to  get  a  clear  idea 
of  the  various  elements  in  a  contract. 

Represen-  (a)  Representations,  made  at  the  time  of  entering  into 
the  contract,  but  not  intended  by  both  parties  to  form 
a  part  of  it,  have  no  effect  on  its  validity,  unless  they  are 
fraudulent.  When  this  is  the  case,  their  falsehood  vitiates 
the  formation  of  the  contract  and  makes  it  voidable. 

Condi-  (jS)  Conditions  are  terms  which  are  of  the  essence  of  the 

contract.  When  a  term  in  the  contract  is  construed  by 
the  Court  as  a  Condition,  then,  whether  it  be  a  statement 
of  fact  or  a  promise,  the  untruth,  or  the  breach,  of  it  will 
entitle  the  party  to  whom  it  is  made  to  be  discharged 
from  his  liabilities  under  the  contract. 

Warranty       (y)  Warranties  are  independent  subsidiary  promises,  the 

ab  imtio.  breach  of  which  does  not  discharge  the  contract,  but  gives  to 
the  injured  party  a  right  of  action  for  such  damage  as  he 
has  sustained  by  the  failure  of  the  other  to  fulfil  his  promise. 

Warranty  ($)  A  Condition  may  be  broken  and  the  injured  party 
may  not  avail  himself  of  his  right  to  be  discharged,  but 
continue  to  take  benefit  under  the  contract,  or  at  any 
rate  to  act  as  though  it  were  still  in  operation.  In  such 
a  case  the  condition  sinks  to  the  level  of  a  warranty,  and 
the  breach  of  it,  being  waived  as  a  discharge,  can  only 
give  a  right  of  action  for  the  damage  sustained. 

1  For  a  fuller  discussion  of  the  terms  Condition  and  Warranty  see 
pp. 361-367- 
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(3)  Effect  of  Innocent  Misrepresentation  and  Remedies 
tltere/or. 

In  order  to  ascertain  the  effect  of  innocent  misrepresen- 
tation or  non-disclosure  upon  the  formation  of  contract, 
we  will  first  compare  the  attitude  of  Common  Law  and 
of  Equity  towards  innocent  misrepresentation  before  the 
Judicature  Act,  and  then  consider  how  far  the  provisions 
of  the  Judicature  Act,  interpreted  by  judicial  decision, 
enable  us  to  lay  down  in  general  terms  a  rule  which  was 
previously  applicable  only  to  a  special  class  of  contracts. 

The  case  of  Behn  v.  Burness  shows  that  in  the  view  of  Common 
the  Common  Law  Courts  a  representation  was  of  no  mentof 
effect   unless  it   was  either   (i)  fraudulent,   or   (2)   had  ^onTn- 
become  a  term  in  the  contract  :   the  case  of  Bannerman  teriorto 
v.    White  shows  that   the   strong   tendency   of   judicial  ,0c.  B. 

N  S  &ii 

decision  was  to  bring,  if  possible,  into  the  terms  of  the 
contract,  any  statement  which  was  material  enough  to 
affect  consent. 

Bannerman  offered  hops  for  sale  to  White.  White 
asked  if  any  sulphur  had  been  used  in  the  treatment  of 
that  year's  growth.  Bannerman  said  'no.'  White  said 
that  he  would  not  even  ask  the  price  if  any  sulphur  had 
been  used.  They  then  discussed  the  price,  and  White 
ultimately  purchased  by  sample  the  growth  of  that  year  ; 
the  hops  were  sent  to  his  warehouse,  were  weighed,  and 
the  amount  due  on  their  purchase  was  thus  ascertained. 
He  afterwards  repudiated  the  contract  on  the  ground 
that  sulphur  had  been  used  in  the  treatment  of  the  hops. 
Bannerman  sued  for  their  price.  It  was  proved  that  he 
had  used  sulphur  over  5  acres,  the  entire  growth  consisting 
of  300  acres.  He  had  used  it  for  the  purpose  of  trying 
a  new  machine,  had  afterwards  mixed  the  whole  growth 
together,  and  had  either  forgotten  the  matter  or  thought 
it  unimportant.  The  jury  found  that  the  representation 
made  as  to  the  use  of  sulphur  was  not  wilfully  false,  and 
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they  further  found  that  '  the  affirmation  that  no  sulphur 
had  been  used  was  intended  by  the  parties  to  be  part  of 
the  contract  of  sale,  and  a  warranty  by  the  plaintiff.' 
The  Court  had  to  consider  the  effect  of  this  finding,  and 
held  that  Bannerman's  representation  had  been  embodied 
in  and  thus  became  a  part  of  the  contract,  a  true  Con- 
dition, the  breach  of  which  discharged  White  from  liability 
to  take  the  hops. 
Erie,  C.  J.,  said  :— 

Bannerman       '  We  avoid  the  term  warranty  because  it  is  used  in  two  senses,  and 

C.^hlN.'s°.  tne  term  condition  because  the  question  is  whether  that  term  is  applic- 

860.  able.     Then,  the  effect  is  that  the  defendants  required,  and  that  the 

plaintiff  gave  his  undertaking,  that  no  sulphur  had  been  used.     This 

undertaking  was  a  preliminary  stipulation ;    and,  if  it  had  not  been 

given,  the  defendants  would  not  have  gone  on  with  the  treaty  which 

resulted  in  the  sale.     In  this  sense  it  was  the  condition  upon  which 

the  defendants  contracted  ;  and  it  would  be  contrary  to  the  intention 

expressed  by  this  stipulation  that  the  contract  should  remain  valid 

if  sulphur  had  been  used. 

'  The  intention  of  the  parties  governs  in  the  making  and  in  the 
construction  of  all  contracts.  If  the  parties  so  intend,  the  sale  may 
be  absolute,  with  a  warranty  super-added  ;  or  the  sale  may  be  con- 
ditional, to  be  null  if  the  warranty  is  broken.  And,  upon  this  state- 
ment of  facts,  we  think  that  the  intention  appears  that  the  contract 
should  be  null  if  sulphur  had  been  used :  and  upon  this  ground  we 
-agree  that  the  rule  should  be  discharged.' 

Note  that  in  this  case  the  representation  was  made 
before  the  parties  commenced  bargaining  ;  whereas  the 
representation  in  Behn  v.  Burness  was  a  term  in  the 
charter  party. 

Note,  further,  that  the  actual  legal  transaction  between 
the  parties  was  an  agreement  to  sell  by  sample  a  quantity 
of  hops,  a  contract  which  became  a  sale 1,  so  as  to  pass  the 
property,  when  the  hops  were  weighed  and  their  price 
thus  ascertained.  The  contract  of  sale  contained  no  terms 
making  the  acceptance  of  the  hops  conditional  on  the 
absence  of  sulphur  in  their  treatment :  and  the  language 

1  For  the  distinction  between  a  sale  and  an  agreement  to  sell,  see  p.  92, 
supra,  and  Sale  of  Goods  Act,  1893,  s-  *• 
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of  Erie,  C.  J.,  shows  that  he  felt  it  difficult  to  apply  the 
terms  '  condition  '  or  '  warranty  '  to  the  representation 
made  by  the  plaintiff. 

'  The  undertaking,'  he  says,  '  was  a  preliminary 
stipulation  '  ;  to  introduce  it  into  the  contract  was  to 
include  in  the  contract  the  discussion  preliminary  to  the 
bargain.  What  had  happened  was  that  Bannerman 
made  a  statement  to  White,  and  then  the  two  made  a  con- 
tract which  did  not  include  this  statement,  though  but 
for  the  statement  the  parties  would  never  have  entered 
on  a  discussion  of  terms.  The  consent  of  the  buyer  was, 
in  fact,  obtained  by  a  misrepresentation  of  a  material 
fact,  and  was  therefore  unreal ;  but  the  Common  Law 
Courts  had  precluded  themselves  from  giving  any  effect 
to  a  representation  unless  it  was  a  term  in  the  contract, 
and  so  in  order  to  do  justice  they  were  compelled  to 
construe  the  contract  as  though  it  contained  this  term. 

In   considering  the   principles   on   which   Equity  has  Equitable 
dealt  with  innocent  misrepresentation  and  non-disclosure  Of  misre- 
of  fact  we  must  bear  in  mind  that  certain  classes  of  j^tfon" 
contracts  have  always  been  regarded  as  needing  more  inducing 
exact  and  full  statement  than  others  of  every  material 
fact   which  might  influence  the  minds  of  the  parties. 
Some  of  these  were  of  a  sort  with  which  the  Court  of 
Chancery  was  more  particularly  concerned — contracts  to 
take  shares  in  companies — contracts  for  the  sale  and 
purchase  of  land. 

We  must  also  remember  that  judges  in  the  Court  of 
Chancery  never  had  occasion  to  define  fraud  with  precision 
as  an  actionable  wrong.  They  therefore,  not  unnaturally, 
used  the  term  '  fraudulent '  as  applicable  to  all  cases  in 
which  they  refused  specific  performance  or  set  aside  an 
Instrument  on  the  ground  that  one  of  the  parties  had  not 
acted  in  good  faith  ;  and  somewhat  unfortunately  they 
applied  the  same  term  to  representations  which  were 
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Lam  are  v. 
Dixon,  L.  R, 
6  H.  L.  414, 


Misrepre- 
sentation 
a  ground 
for 

refusing 
specific 
perform- 
ance, 


at  p.  428. 


made  in  good  faith  though  they  afterwards  turned  out  to 
be  untrue. 

But  we  find  no  general  rule  as  to  the  effect  of  innocent 
misrepresentation  until  1873,  when,  in  a  case  precisely 
similar  to  Bannerman  v.  White,  a  similar  result  was 
reached  by  the  application  of  a  different  principle. 

Lamare,  a  merchant  in  French  wines,  entered  into 
negotiations  with  Dixon  for  a  lease  of  cellars.  He  stated 
that  it  was  essential  to  his  business  that  the  cellars  should 
be  dry,  and  Dixon  assured  him,  to  his  satisfaction,  that 
the  cellars  would  be  dry.  He  thereupon  made  an  agree- 
ment for  a  lease,  in  which  there  was  no  term  or  condition 
as  to  the  dryness  of  the  cellars.  They  turned  out  to  be 
extremely  damp.  Lamare  declined  to  continue  his  occu- 
pation, and  the  House  of  Lords  refused  to  enforce  specific 
performance  of  the  agreement,  not  because  Dixon's 
statement  as  to  the  dryness  of  the  cellars  was  a  term  'in 
the  contract,  but  because  it  was  material  in  obtaining 
consent  and  was  untrue  in  fact. 

'  I  quite  agree,'  said  Lord  Cairns,  '  that  this  representation  was 
not  a  guarantee1.  It  was  not  introduced  into  the  agreement  on 
the  face  of  it,  and  the  result  of  that  is  that  in  all  probability  Lamare 
could  not  sue  in  a  Court  of  Law  for  a  breach  of  any  such  guarantee 
or  undertaking :  and  very  probably  he  could  not  maintain  a  suit  in 
a  Court  of  Equity  to  cancel  the  agreement  on  the  ground  of  misrepre- 
sentation. At  the  same  time  if  the  representation  was  made  and  if 
that  representation  has  not  been  and  cannot  be  fulfilled,  it  appears  to 
me  upon  all  the  authorities  that  that  is  a  perfectly  good  defence  in 
a  suit  for  specific  performance,  if  it  is  proved  in  point  of  fact  that  the 
representation  so  made  has  not  been  fulfilled.' 

Thus  it  appears,  that  up  to  the  passing  of  the  Judicature 
Act  the  Court  of  Chancery  would  refuse  specific  perfor- 
mance of  a  contract  induced  by  innocent  misrepresenta- 
tion, and  that  in  transactions  of  certain  kinds  it  was 
prepared  to  set  contracts  aside  on  the  same  grounds. 
The  latter  remedy  had  not  by  express  decision  been 

1  '  Guarantee '  must  be  understood  here  to  mean  '  warranty,'  and  not 
the  contract  of  guarantee  dealt  with  on  pp.  80-8 1. 
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limited  to  transactions  of  the  kind  mentioned,  while  on 
the  other  hand  no  general  rule  had  been  laid  down  which 
might  apply  to  all  contracts. 

The  Judicature  Act  provides  that  a  plaintiff  may  assert  Effect  of 
any  equitable  claim  and  a  defendant  set  up  any  equitable  Act(36&37 
defence  in  any  Court,  and  that  where  the  rules  of  equity  ss-?4(j),(2), 

J  T-  and  25(11). 

and  law  are  at  variance,  the  former  shall  prevail,  and  in 
their  treatment  of  this  provision  there  is  no  doubt  that 
the  Courts  have  extended  the  application  of  equitable 
remedies  and  altered  the  character  of  the  Common  Law 
rule.     Innocent   misrepresentation   which   brings   about 
a  contract  is  now  a  ground  for  setting  the  contract  aside,  and  for 
and  this  rule  applies  to  contracts  of  every  description  *.      contract18 
The  case  of  Redgrave  v.  Hurd  was  the  first  in  which  this  20  Ch.  D.  i. 
rule  was  applied.    It  was  a  suit  for  specific  performance 
of  a  contract  to  buy  a  house.     Redgrave  had  induced 
Hurd  to  take,  with  the  house,  his  business  as  a  solicitor, 
and  it  was  for  misstatement  as  to  the  value  of  this  business  Growth  of 
that  Hurd  resisted  specific  performance,  and  set  up  a 
counterclaim  to  have  the  contract  rescinded  and  damages 
given  him  on  the  ground  of  deceit  practised  by  Redgrave. 
The  Court  of  Appeal  held  that  there  was  no  such  deceit,  or 
statement  false  to  Redgrave's  knowledge,  as  would  entitle 
Hurd  to  damages  ;   but  specific  performance  was  refused 

1  The  Court  of  Appeal  of  New  Zealand  has  taken  exception  to  this  state- 
ment of  the  law  so  far  as  regards  the  sale  of  goods,  upon  a  construction  of 
local  statutes  identical  with  the  Judicature  Act,  s.  25  (n)  and  the  Sale  of  N. Z.  L.  R. 
Goods  Act,  s.  6 1  (2).  The  latter  provides  that '  the  rules  of  the  common  law, 
including  the  law  merchant,'  and  in  particular  the  rules  relating  to  the 
effect  of  (inter  alia)  misrepresentation  shall  continue  to  apply  to  the  sale 
of  goods.  It  is  said  that  this  amounts  to  a  declaration  that  the  common 
law  rules«lone  (to  the  exclusion  of  those  of  equity)  applied  to  such  contracts 
up  to  the  passing  of  this  Act  and  are  alone  to  be  considered  since  the  Act. 
But  it  is  respectfully  submitted  (i)  that  no  such  declaration  can  properly 
be  implied  from  the  language  of  the  statute  ;  and  (2)  that  the  phrase  '  rules 
of  the  common  law '  must  be  read  subject  to  the  express  provisions  of  the 
Judicature  Act.  Schroder  v.  Mendl,  37  L.  T.  452,  and  Hindle  v.  Brown, 
98  L.  T.  44,  both  seem  to  show  that  the  sale  of  goods  is  in  no  different 
position  from  other  contracts. 
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and  the  contract  rescinded  on  the  ground  that  defendant 
had  been  induced  to  enter  into  it  by  the  misrepresentation 
of  the  plaintiff. 

The  law  was  thus  stated  by  Jessel,  M.  R.  :— 

at  p.  12.  '  As  regards  the  rescission  of  a  contract  there  was  no  doubt  a  differ- 

ence between  the  rules  of  Courts  of  Equity  and  the  rules  of  Courts 
of  Common  Law — a  difference  which  of  course  has  now  disappeared 
by  the  operation  of  the  Judicature  Act,  which  makes  the  rules  of  Equity 
prevail.  According  to  the  decisions  of  Courts  of  Equity  it  was  not 
necessary,  in  order  to  set  aside  a  contract,  obtained  by  material  false 
representation,  to  prove  that  the  party  who  obtained  it  knew  at  the 
time  that  the  representation  was  made  that  it  was  false.' 

34  cb.  D.         In  Newbigging  v.  Adam  the  rule  thus  laid  down  was 

£Jo2* 

adopted  as  of  general  application.  The  plaintiff  had 
been  induced  to  enter  into  a  partnership  with  one  Town- 
end  by  statements  made  by  the  defendants  who  were 
either  the  principals  or  concealed  partners  of  Townend. 
The  Court  of  Appeal  held  that  '  there  was  a  substantial 
misstatement  though  not  made  fraudulently,  which 
induced  the  plaintiff  to  enter  into  the  contract,'  and 
the  contract  was  set  aside.  Bo  wen,  L.  J.,  after  quoting 
the  passage  set  forth  above  from  the  judgment  of  Jessel, 
M.  R.,  endeavours,  not  altogether  effectually,  to  reconcile 
the  views  of  Common  Law  and  Equity  on  the  subject  of 
innocent  misrepresentation  : — 

at  p.  592.  '  If  the  mass  of  authority  there  is  upon  the  subject  were  gone  through, 
I  think  it  would  be  found  that  there  is  not  so  much  difference  as  is 
generally  supposed  between  the  view  taken  at  Common  Law  and  the 
view  taken  in  Equity  as  to  misrepresentation.  At  Common  Law  it 
has  always  been  considered  that  misrepresentations  which  strike  at 
the  root  of  a  contract  are  sufficient  to  avoid  the  contract  on  the  ground 

I,  R  2  Q  B.  explained  in  Kennedy  v.  Panama,  New  Zealand  and  Royal  Mail  Co.' 

580. 

Compari-       ^he  case  referred  to  by  Bo  wen,  L.  J.,  was  one  of  cross 

son  of       actions — by  a  shareholder,  to  recover  calls  paid,  and  by 

legal  and 

equitable  a  company,  to  recover  calls  due.  The  shareholder  con- 
tended that  he  had  been  induced  to  take  shares  on  tl 
faith  of  a  statement  in  the  prospectus,  which  turned  out 
to  be  untrue  ;  and  that  this  statement  was  so  vital  to  the 
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contract  that  its  untruth  amounted  to  a  total  failure  of 
consideration,  and  entitled  him  to  be  discharged  from 
his  liability  to  calls. 

The  position  of  the  Court  of  Queen's  Bench  in  this  case 
was  very  similar  to  that  of  the  Court  of  Common  Pleas  in 
Bannerman  v.  White.  A  Court  of  Equity  might  or  might  >p  c.  a, 

N.  S.  844* 

not  have  set  the  transaction  aside  on  the  ground  that 
consent  had  been  obtained  by  a  material  misrepresenta- 
tion made  prior  to  the  contract.  A  Court  of  Common  Law 
could  only  deal  with  the  matter  by  incorporating  the 
representation  with  the  contract,  and  then  asking  whether 
its  untruth  amounted  to  a  total  failure  of  consideration 
or  the  breach  of  a  condition  vital  to  the  contract. 

In  Bannerman  v.  White  the  Court  held  that  the  repre- 
sentation was  a  vital  condition  :  in  Kennedy  v.  Panama  L.R.aQ.B. 
Company  the  Court  held  that  it  was  not  a  vital  condition. 
Equity  would  give  or  withhold  the  same  relief,  but  upon 
a  different  and  more  intelligible  principle.  This  principle 
is  clearly  stated  by  Lord  Bramwell  in  Derry  v.  Peek,  nApp.  ca. 

347* 

speaking  of  the  various  rights  of  one  who  has  been  injured 
by  the  untruth  of  statements  inducing  a  contract  : — '  To  Result, 
this  may  now  be  added  the  equitable  rule  that  a  material 
misrepresentation,  though  not  fraudulent,  may  give  a  right 
to  avoid  or  rescind  a  contract  where  capable  of  such  rescission.' 

Thus  a  general  rule  is  settled  ;  innocent  misrepresenta-  Nature  of 
tion,  if  it  furnishes  a  material  inducement,  is  ground  for  given. 
resisting  an  action  for  breach  of  contract  or  for  specific 
performance,  and  a'l?o  ^v  aaldngto  have_it  set  aside  : 
this  relief  is  of  general  application,  and  is  not  peculiar 
to  the  contracts  described  as  uberrimae  fidei. 

But  relief  can  only  be  obtained  when  the  transaction 
is  repudiated  at  once,  and  when  the  parties  can  be  rele- 
gated to  the  position  which  they  occupied  before  the 
contract   was   made.     Rescission   will   not   be    granted  seddonv. 
after   property   has   changed   hands  under    a   contract,  Eastern 
and  the  party  who   has   been  misled  must  take  steps  [»9°sl  I'CH. 

326. 

2605  n 
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to   repudiate   the   transaction    at    the   earliest    possible 
moment. 

Hindle  v.          '  It  is  well  settled  that  a  contract  can  only  be  rescinded  on  the 
l?T?44,      ground  of  an  innocent  misrepresentation,  if  the  parties  can  be  put  back 
at  p.  45-        again  in  their  original  position,  and  it  cannot  be  rescinded  if  the  con- 
tract has  been  so  completed  that  this  cannot  be  done.' 

fange[i9iO       Rescission  of  a  lease  duly  executed,  the  lessee  having 
i  K.  B.  666.  £aken  possession  of  the  premises,  has  been  refused  on 
these  grounds. 

The  relief  given  by  the  Court  to  a  person  who  by  an 

innocent  misrepresentation  by  the  other  party  has  been 

induced  to  enter  into  a  contract  may  include  an  indemnity 

Newbigging  «  against  the  obligations  which  he  has  contracted  under 

v.  Adam,  34 

ch.  D.  589.  t^e  contract  which  is  set  aside  '  :    but  it  can  never  as 


a  general  rule  include  damages  for  loss  sustained. 

Expres-         The  representation  must  form  a  real  inducement  to 

opinion.     *ne  Party  to  whom  it  is  addressed.    The  mere  expres- 

sion of  an  opinion  which  proves  to  be  unfounded  will  not 

invalidate  a  contract.     In  effecting  a  policy  of  marine 

insurance  the  insured  communicated  to  the  insurers  a 

Anderson  v.  letter  f  rom  the  master  of  his  vessel  stating  that  in  his 

Pacific  In- 

LrRlcec:p1  opini011  the  anchorage  of  the  place  to  which  the  vessel 
was  bound  was  safe  and  good.  The  vessel  was  lost 
there  :  but  the  Court  held  that  the  insured,  in  reading  the 
master's  letter  to  the  insurers,  communicated  to  them  all 
that  he  himself  knew  of  the  voyage,  and  that  the  letter 
was  not  a  representation  of  fact,  but  of  opinion,  which 
the  insurers  could  act  upon  or  not  as  they  pleased. 

Commen-       Nor    are    commendatory    expressions    such    as    men 

pressions.  habitually  use  in  order  to  induce  others  to  enter  into 
a  bargain  dealt  with  as  serious  representations  of  fact. 
A  certain  latitude  is  allowed  to  a  man  who  wants  to  gain 
a  purchaser,  though  it  must  be  admitted  that  the  border 
line  of  permissible  assertion  is  not  always  discernible. 

Dimmock  v.  At  a  sale  by  auction  land  was  stated  to  be  '  very  fertile 

Hallett,  J  J 

2  ch.  ai.      anci  improvable  '  :    it  was  in  fact  partly  abandoned  as 
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useless.    This  was  held  to  be  'a  mere  flourishing  descrip- 
tion by  an  auctioneer.'    But  where  in  the  sale  of  an  hotel 
the  occupier  was  stated  to  be  '  a  most  desirable  tenant,' 
whereas  his  rent  was  much  in  arrear  and  he  went  into  Smith  v. 
liquidation  directly  after  the  sale,  such  a  statement  was  House  Pro- 

perty  Co., 

held  to  entitle  the  purchaser  to  rescind  the  contract.  a8  **•  D-  "• 

To  the  rule  that  no  damages  can  be  obtained  for  innocent  Excep- 
misrepresentation  there  are  however  three  exceptions. 

(a)  The  first  is  where  an  agent  in  good  faith  assumes  Warranty 
an  authority  which   he  does  not  possess  and  induces  °jty" 
another  to  deal  with  him  in  the  belief  that  he  has  the 
authority  which  he  assumes  *.     This  subject  is  further  coiien  v. 

Wright,  8 

discussed  in  the  chapter  on  Agency.  E.  &  B.  647. 

(b)  The  Companies  (Consolidation)  Act,   1908,  s.  81,  Com- 
requires  that  a  prospectus  of  a  Company  should  contain  ^0"!°* 
a  number  of  particulars  which  must  be  assumed  to  be 
material  to  the  formation  of  the  judgment  of  an  intending 
applicant  for  an  allotment  of  shares.    The  duty  cast  by 

the  Statute  upon  those  interested  in  the  formation  of  the 
Company  would  seem  to  create  a  corresponding  liability 
to  an  action  for  damages. 

(c)  The  same  Act,  s.  83  (re-enacting  the  provisions  of  Directors' 
the  Directors'  Liability  Act,  1890),  also  gives  a  right  to 

any  person  who  has  been  induced  to  subscribe  for  shares 
in  a  company  by  untrue  statements  in  a  prospectus,  to 
obtain  compensation  from  the  directors  for  loss  sustained, 
unless  they  can  show  that  they  had  reasonable  ground  to 
believe  the  statement  and  continued  to  believe  it  till  the 
shares  were  allotted,  or  that  the  statement  was  a  fair 
account  of  the  report  of  an  expert  or  a  correct  repre- 
sentation of  an  official  document. 

1  This  liability  was,  by  the  decision  in  Collen  v.  Wright,  applicable  to 
cases  in  which  a  contract  was  brought  about  by  the  innocent  assumption 
of  a  non-existent  authority.     Later  cases,  Firbank  v.  Humphreys,  and    18  Q.  B.  D. 
Starkey  v.  Bank  of  England,  have  extended  the  liability  to  every  transaction,  [,2^o3] 
contractual  or  otherwise,  brought  about  by  such  an  assumption.  A.  C.  114. 

O  2 
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Estoppel.  From  these  cases  we  must  carefully  distinguish  the 
sort  of  liability  which  is  supported  rather  than  created  by 
estoppel. 

Estoppel  is  a  rule  of  evidence,  and  the  rule  may  be 
stated  in  the  words  of  Lord  Denman  : — 

Pickardv.         'Where  one  by  his  words  or  conduct  wilfully  causes  another  to 

l^8'^     believe  the  existence  of  a  certain  state  of  things,  and  induces  him  to 

act  on  that  belief  so  as  to  alter  his  own  previous  position,  the  former 

is  concluded  from  averring  against  the  latter  a  different  state  of  things 

as  existing  at  the  same  time.' 

Where  a  defendant  is  by  a  rule  of  evidence  not  permitted 
to  disprove  certain  facts,  and  where  on  the  assumption 
that  such  facts  exist  the  plaintiff  would  have  a  right,  then 
estoppel  comes  in  aid  of  the  establishment  of  the  right 
by  preventing  the  denial  or  disproof  of  these  facts. 

But  an  estoppel  can  only  arise  from  words  or  conduct 
which  are  clear  and  unambiguous.  This  rule,  and  the 
effect  of  estoppel,  may  be  illustrated  by  the  case  of 
figgi]  3  en  Low  v.  Bouverie. 

Sa. 

Low  was  about  to  lend  money  to  X  on  the  security  of 
X's  share  of  a  trust  fund,  of  which  Bouverie  was  trustee. 
He  asked  Bouverie  whether  this  share  was  mortgaged  or 
otherwise  encumbered,  and  if  so  to  what  extent.  Bouverie 
named  such  charges  as  occurred  to  him  but  did  not  name 
all,  and  the  loan  was  made.  In  fact  the  interest  of  X 
was  heavily  encumbered,  and  when  Low  sued  Bouverie, 
Jf.was  an  undischarged  bankrupt.  Low  claimed  that 
Bouverie,  the  trustee,  was  liable  to  make  good  the  loss. 
The  Court  of  Appeal  held  (i)  that  Bouverie's  statement 
could  not  be  construed  as  a  warranty,  so  as  to  bind  him 
by  contract  to  Low ;  (2)  that  the  statement  was  not  false 
to  his  knowledge  ;  (3)  that  the  misrepresentation,  being 
innocent,  could  not  give  rise  to  an  action  for  damages, 
unless  a  duty  was  cast  upon  Bouverie  to  use  care  in  state- 
ment 1 ;  (4)  that  no  such  duty  rested  upon  a  trustee, 

1  The  mention  of  this  duty  would  seem  to  be  an  excess  of  judicial  caution, 
for  it  is  hard  to  see  how  such  a  duty  could  arise  so  as  to  give  a  right  of 
action  for  negligent,  as  distinct  from  fraudulent,  misrepresentation.  Such 
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requiring  him  to  answer  questions  concerning  the  trust 
fund  to  strangers  about  to  deal  with  the  cestui  que  trust ; 
(5)  that  therefore  Bouverie  could  only  be  held  liable  if  he 
was  estopped  from  contending  that  there  were  other 
incumbrances  upon  the  trust  fund  than  those  which  he 
had  mentioned  to  Low. 

If  he  had  been  so  estopped  he  might  have  been  ordered  fti-Uadiey, 

L.  J.,  p.  103 . 

to  pay  to  Low  the  trust  fund,  subject  only  to  the  incum- 
brances disclosed  in  his  letters  ;  and,  as  there  were  other 
charges  in  abundance,  he  would  have  had  to  make  good 
the  deficiency  out  of  his  own  pocket.  But  the  Court  held 
that  the  letters  upon  which  Low  sought  to  make  Bouverie 
liable  could  not  be  construed  as  explicitly  limiting  the 
charges  on  the  trust  fund  to  those  specified  in  the  letter. 
'An  estoppel,'  said  Bowen,  L.  J.,  'that  is  to  say,  the  at P.  106. 
language  on  which  the  estoppel  is  founded,  must  be 
precise  and  unambiguous.' 

Instances  of  such  precise  and  unambiguous  statement 
may  be  found  in  the  cases  of  Companies  which  issue  Bioomen- 

thal  v.  Ford, 

certificates  stating  that  the  holders  are  entitled  to  shares,  ['897]  A.  c. 

156. 
or  to  '  fully  paid  up '  shares.   If  the  certificate  is  obtained  by 

means  of  a  deposit  with  the  Company  of  a  forged  transfer 

of  shares,  the  Company  are  nevertheless  estopped  from  BaiidsCo  v. 

Tomkinson, 

disputing  the  title  to  shares  which  their  certificates  confer.  ['893]  A.  c. 

396- 

(4)  Non-disclosure  of  material  facts.     Contracts  uberrimae 

fidei. 

There  are  some  contracts  in  which  more  is  required 
than  the  absence  of  innocent  misrepresentation  or  fraud. 
These  are  contracts  in  which  one  of  the  parties  is  presumed 

a  liability  may  exist  in  the  case  of  employer  and  employed,  where  the 

person  employed  acquires  and  gives  information  on  which  the  employer 

will  act.     But  a  failure  to  use  due  care  in  the  supply  of  such  information 

would  be  a  breach  of  the  contract  of  employment,  creating  a  liability  ex 

contractu  not  ex  delicto.     In  cases  turning  on  negligent  statement,  the  duty, 

since  Derry  v.  Peek,  has  been  held,  in  each  case,  not  to  exist,  and  it  is  prob-    '4  App.  Ca. 

ably,  apart  from  contract,  altogether  non-existent.    See  Angus  v.  Clifford, 

[1891]  2  Ch.  449,  and  Le  Lievre  v.  Gould,  [1893]  I  Q.  B.  491. 
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to  have  means  of  knowledge  which  are  not  accessible  to  the 
other,  and  is  therefore  bound  to  tell  him  everything  which 
may  be  supposed  likely  to  affect  his  judgment. 

Contracts  of  marine,  fire  and  life  insurance,  and  indeed 
contracts  of  insurance  of  every  kind,  are  of  this  special 
class.  They  are  known  as  contracts  uberrimae  fidei, 
and  may  be  avoided  on  the  ground  of  non-disclosure  of 
material  facts,  even  though  restitutio  in  integrum  is  no 
longer  possible. 

There  are  also  other  contracts,  for  the  sale  of  land, 
for  family  settlements,  and  for  the  allotment  of  shares 
in  companies,  which,  though  not  contracts  uberrimae 
fidei  in  the  same  sense,  yet  present  certain  points  of 
resemblance  to  them,  and  which  may  properly  be 
mentioned  here.  Among  them  are  sometimes  included 
contracts  of  suretyship  and  partnership,  but,  as  it  would 
seem,  erroneously. 

(a)  Contracts  of  insurance. 

insurance      The  general  principles  of  law  applicable  to  contracts 

contracts.  w&en^mae   fifr^   do    not    differ   in  essence    from    those 

applicable  to   other   kinds   of   contracts,   and  the  rule 

with  regard  to  the  disclosure  of  material  facts  and  the 

penalty  for  non-disclosure  is  rather  a  rule  of  construction 

Pickersgiii  for  a  particular  group  of  contracts.     '  The  rule  imposing 

and  Pro-     an  obligation  to   disclose   upon  the  intending   assured 

vincial,  &c., 

CK  B962i]  ^oes  no*  res*  uPon  a  general  principle  of  common  law, 
621  •  but  arises  out  of  an  implied  condition,  contained  in 
the  contract  itself,  precedent  to  the  liability  of  the 
Biackbum  underwriter  to  pay.'  The  insurer  contracts  on  the  basis 
\2  A'prTcas.  that  all  material  facts  have  been  communicated  to  him  ; 
541'  and  it  is  an  implied  condition  of  the  contract  that  the 

disclosure  shall  be  made,  and  that  if  there  has  been  non- 
disclosure he  shall  be  entitled  to  avoid. 

Marine          So  far  as  regards  marine  insurance,  the  Commom  Law 
'  rules  are  now  codified  in  the  Marine  Insurance  Act,  1906. 
S.  18  of  the  Act  provides  that  : — 
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(1)  The  assured  must  disclose  to  the  insurer,  before  the  contract  is 
concluded,  every  material  circumstance  which  is  known  to  the  assured, 
and  the  assured  is  deemed  to  know  every  circumstance  which,  in  the 
ordinary  course  of  business,  ought  to  be  known  by  him.     If  the  assured 
fails  to  make  such  disclosure,  the  insurer  may  avoid  the  contract. 

(2)  Every  circumstance  is  material  which  would  influence  the  judg- 
ment of  a  prudent  insurer  in  fixing  the  premium  or  determining  whether 
he  will  take  the  risk. 

In  lonides  v.  Fender  goods  were  insured  upon  a  voyage  L.R.PQ.B. 
for  an  amount  largely  in  excess  of  their  value  ;  it  was 
held  that  although  the  fact  of  over-valuation  would  not 
affect  the  risks  of  the  voyage,  yet,  being  a  fact  which 
underwriters  were  in  the  habit  of  taking  into  considera- 
tion, its  concealment  vitiated  the  policy. 

'  It  is  perfectly  well  established  that  the  law  as  to  a  contract  of  Per  Black- 
insurance  differs  from  that  as  to  other  contracts,  and  that  a  conceal-  a"p"'«7. 
ment  of  a  material  fact,  though  made  without  any  fraudulent  intention, 
vitiates  the  policy.' 

It  will  be  observed  that  under  the  Act  the  assured  is, 
for  purposes  of  communication,  '  deemed  to  know  '  all 
circumstances  which  in  the  ordinary  course  of  business  he 
ought  to  know  ;  and  the  same  rule  applies  to  an  agent 
effecting  an  insurance  for  a  principal.  The  agent  must 
disclose  everything  material  that  he  himself  knows  or  is 
'  deemed  to  know,'  as  well  as  everything  that  his  principal 
is  bound  to  disclose,  unless  it  comes  to  the  knowledge  of 
the  principal  too  late  for  him  to  inform  the  agent. 

A  policy  of  fire  insurance  will  similarly  be  vitiated  by  Firein- 
the  non-disclosure,   however  innocent,  of  any  material 
facts.    In  an  American  case,  referred  to  by  Blackburn,  J.,  New  York 

Bowery  Fire 

in  the  judgment  above  cited,  '  the  plaintiffs  had  insured  insurance 

Co.  v.  New 

certain  property  against  fire,  and  the  president  of  the  ^s^ncT 
company   heard  that   the   person  insuring   with  them,  wend735Q. 
or  at  least  some  one  of  the  same  name,  had  been  so 
unlucky  as  to  have  had  several  fires,  in  each  of  which 
he  was  heavily  insured.     The  plaintiffs  reinsured  with 
the  defendants,  but  did  not  inform  them  of  this.    A  fire 
did  take  place,  the  insured  came  upon  the  plaintiffs, 
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who  came  upon  the  defendants.  The  judge  directed 
the  jury,  that  if  this  information  given  to  the  president 
of  the  plaintiff  company  was  intentionally  kept  back, 
it  would  vitiate  the  policy  of  reinsurance.  The  jury 
found  for  the  plaintiffs,  but  the  Court,  on  appeal,  directed 
a  new  trial  on  the  ground  that  the  concealment  was  of 
L  R  9  Q.  a  material  fact,  and  whether  intentional  or  not,  it  vitiated 

at  P-  53°- 

Homev.     the  insurance.'     So  also,  where  a  person  had  taken  out 

Poland, 

Z'K.B.  364.  a  policy  against  the  risk  of  burglary,  it  was  held  that 
in  the  particular  circumstances  of  the  case  the  fact  that 
he  was  an  alien  was  one  which  would  have  influenced 
the  underwriters  in  deciding  whether  to  accept  the  risk 
and  what  premiums  to  charge,  and,  information  as  to 
his  nationality  not  having  been  disclosed,  the  policy 
could  be  avoided. 

iich.  D.         In  The  London  Assurance,  v.   Mansel  an  action  was 
363- 

brought  to  set  aside  a  policy  of  life  insurance  pn  the 

ground  that  material  facts  had  been  concealed  by  the 
Life  in-      party  effecting  the  insurance.     He  had  been  asked  and 
had  answered  questions  as  follows  : — 

Has  a  proposal  ever  been  made  on\ 
your  life  at  other  offices  ?    If  so,  where  ?       Insured  now  in  two  offices 

Was    it    accepted    at    the    ordinary  Ifor  £16,000  at  ordinary  rates, 
premium  or  at  an  increased  premium   Policies  effected  last  year, 
or  declined  ?  J 

The  answer  was  true  so  far  as  it  went,  but  the  defendant 
had  endeavoured  to  increase  his  insurance  at  one  of  the 
offices  at  which  he  was  already  insured,  and  to  effect 
further  insurances  at  other  offices,  and  in  all  these  cases 
he  had  been  refused. 

The  contract  was  set  aside,  and  Jessel,  M.  R.,  thus  laid 
down  the  general  puinciple  on  which  his  decision  was 
founded  : — 

at  p  367.  '  I  am  not  prepared  to  lay  down  the  law  as  making  any  difference 
in  substance  between  one  contract  of  assurance  and  another.  Whether 
it  is  life,  or  fire,  or  marine  assurance,  I  take  it  good  faith  is  required 
in  all  cases,  and  though  there  may  be  certain  circumstances,  from  the 
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peculiar  nature  of  marine  insurance,  which  require  to  be  disclosed 
and  which  do  not  apply  to  other  contracts  of  insurance,  that  is  rather, 
in  my  opinion,  an  illustration  of  the  application  of  the  principle  than 
a  distinction  in  principle.' 

But  where  A  is  effecting  an  insurance  on  the  life  of  X, 
and  X  makes  false  statements  as  to  his  life  and  habits 
which  A  in  good  faith  passes  on  to  the  insurance  office, 
such  statements  have  been  held  not  to  vitiate  a  policy. 
The  ground  of  the  decision  was  (i)  that  the  statements 
were  not  conditions  on  the  truth  of  which  the  validity  of 
the  contract  depended,  and  (2)  that  X  was  not  the  agent  whe*iton  v. 

Hardisty, 

of  A  for  the  purpose  of  effecting  the  policy,  so  that  the  *  E.  &  B. 
fraud  of  X  was  not  imputable  to  A  under  the  rule  that 
the  principal  is  liable  for  the  fraud  of  his  agent. 

It  is  possible  that  if  such  a  case  were  to  occur  since 
equitable  remedies  for  misrepresentation  have  become 
general  it  might  be  decided  otherwise.  It  precisely  corre- 
sponds to  the  case  described  in  Redgrave  v.  Hurd,  '  where  ao  CH.  D.  i 
a  man  having  obtained  a  beneficial  contract  by  a  state- 
ment which  he  now  knows  to  be  false,  insists  upon  keeping 
that  contract.'  But  in  a  later  case  Vaughan  Williams,  joeiv.  Law 

Union, 

L.  J.,  expressed  his  approval  of  the  view  taken  by  Lord  l'|°8^  g 
Campbell  in  Wheelton  v.  Hardisty,  that  where  the  assured 
'  does  his  best  to  put  the  insurer  in  a  situation  to  obtain 
the  information  and  to  form  his  own  opinion  that  the 
information  is  sincere,'  the  policy  cannot  be  avoided  by 
the  insurer,  if  no  blame  is  imputable  to  the  assured 
himself  with  regard  to  the  information  given.  And  it 
may  also  be  said  that  where  A  is  effecting  an  insurance 
for  his  own  purposes  on  the  life  of  X,  the  circumstances 
of  the  case  negative  the  possibility  of  an  implied  term 
that  the  insurer  shall  be  entitled  to  avoid  his  contract 
with  A  on  the  ground  of  misrepresentations  made  by  X, 
not  to  the  insurer  at  all,  but  to  A. 

(b)  Contracts  for  the  sale  of  land. 

Contracts  of  this  kind  are  not  uberrimae  fidei  in  the  Sale  of 
sense  that  a  vendor  has  a  duty  to  disclose  to  the  purchaser 
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every  material  fact  relating  to  the  land  which  is  within 

his   knowledge.     In  the  absence   of   misrepresentation, 

innocent  or  otherwise,  caveat  emptor  is  the  rule  ;    but 

Nottingham  this  is  subject  to  certain  qualifications.    A  vendor  must 

Patent 

Brick  Co.     disclose  every  defect  in  his  title,  for  this  is  a  matter  on 

v.  Butler, 

'r8Q 'si' D<  wni°n  ne  alone  can  have  full  information  ;   and  it  would 
SaMigoo]  Seem  *na*  ne  ig  also  under  an  obligation  to  disclose  any 
ch.335.     ia^ent  defect  in  the  quality  of  the  land,  if  of  sufficient 
materiality  to  have  prevented  the  purchaser  from  enter- 
ing into  the  contract  at  all,  had  he  known  of  its  existence. 
iBin-r.N.c.  In  Flight  v.   Booth,  leasehold  property   was  agreed  to 
be  purchased  by  the  defendant.     The  lease  contained 
restrictions  against  the  carrying  on  of  several  trades, 
of  which  the  particulars  of  sale  mentioned  only  a  few  ; 
Tindal,  C.  J.,  held  that  the  plaintiff  could  rescind  the 
contract  and  recover  back  money  paid  by  way  of  deposit 
on  the  purchase  of  the  property. 

'  We  think  it  is  a  safe  rule  to  adopt,  that  where  the  misdescription, 
although  not  proceeding  from  fraud,  is  in  a  material  and  substantial 
point,  so  far  affecting  the  subject-matter  of  the  contract  that  it  may 
reasonably  be  supposed  that,  but  for  such  misdescription,  the  purchaser 
might  never  have  entered  into  the  contract  at  all,  in  such  cases  the 
contract  is  avoided  altogether,  and  the  purchaser  is  not  bound  to 
resort  to  the  clause  of  compensation.  Under  such  a  state  of  facts,  the 
purchaser  may  be  considered  as  not  having  purchased  the  thing  which 
was  really  the  subject  of  the  sale.' 

[i goal  Molyneux  v.  Hawtrey  is  also  a  case  of  non-disclosure. 

A  lease  was  sold  by  plaintiff  to  defendant  containing 
onerous  and  unusual  covenants.  The  vendor  had  not- 
disclosed  these  covenants  nor  given  to  the  purchaser  a 
reasonable  opportunity  for  informing  himself  of  them  ; 
and  the  contract  could  not  be  enforced. 

Equitable  remedies  however  can  be  adapted  to  the 

extent  and  character  of  the  misdescription  ;    and  if  this 

shepherd     is  m3rely  a  matter  of  detail  the  purchaser  may  be  com- 

I'c""1  »i      pelted  to  conclude  the  sale  subject  to  compensation  to  be 

made  by  the  vendor. 
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The  parties  may  also  provide  in  the  contract  of  sale  for  Palmer  v. 

Johnson, 

compensation  in  case  of  misdescription,  and  this  right,  '3  Q- B- D- 
if  so  expressed,  will  not  merge  in  the  deed  of  conveyance 
but  may  be  exercised  after  the  property  has  passed. 

(c)  Contracts  preliminary  to  family  settlements  and 
arrangements  need  no  special  illustration. 

(d)  Contracts  for  the  purchase  of  shares  in  Companies.    Purchase 
The  rule  as  to  the  fullness  of  statement  required  of 

projectors  of  an  undertaking  in  which  they  invite  the 

public  to  join  is  clearly  stated  by  Kindersley,  V.  C.,  in  i  Dr.  &  Sm. 

at  p.  381. 

the  case  of  the  New  Brunswick  Railway  Company  v.  Mug- 
geridge,  in  words  which  were  approved  by  Lord  Chelmsford  RynecoClv. 
in  a  later  case  in  the  House  of  Lords  :—  *HLhLLi*.' 

'  Those  who  issue  a  prospectus  holding  out  to  the  public  the  great 
advantages  which  will  accrue  to  persons  who  will  take  shares  in 
a  proposed  undertaking,  and  inviting  them  to  take  shares  on  the 
faith  of  the  representations  therein  contained,  are  bound  to  state 
everything  with  strict  and  scrupulous  accuracy,  and  not  only  to 
abstain  from  stating  as  fact  that  which  is  not  so,  but  to  omit  no  one 
fact  within  their  knowledge  the  existence  of  which  might  in  any  degree 
affect  the  nature,  or  extent,  or  quality  of  the  privileges  and  advantages 
which  the  prospectus  holds  out  as  inducements  to  take  shares.' 

But  *  the  duty  of  disclosure  is  not  the  same  in  a  pro-  Aaron's 

r  Reefs  v. 

spectus  inviting  share  subscriptions  as  in  the  case  of  Twiss 

L  foQuJ 

a  proposal  for  marine  insurance.'      Mere  non-disclosure  ^7C-273' 
in  a  prospectus,  even  of  facts  which  in  the  opinion  of  M<=Keown 

v.  Boudard- 

an  intending  shareholder  might  have  materially  influenced  £ev£rii  ^ 
his  judgment,  will  be  no  ground  for  rescission,  unless  the  735, 736. 
omission  makes  what  is  stated  actually  misleading. 

We  should  distinguish  this  right  of  avoidance  for  non- 
disclosure, (i)  from  the  remedy  in  deceit  for  actual 
fraud  ;  {z}  from  the  remedy  in  tort  apparently  given  by 
s.  81  of  the  Companies  (Consolidation)  Act,  1908  (re- 
enacting  a  section  in  an  earlier  Act  to  the  same  effect) 
against  persons  responsible  for  the  issue  of  a  prospectus 
from  which  material  facts  are  omitted,  to  those  who  suffer 
pecuniary  loss  by  such  omissions  ;  and  (3)  from  the  right 
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to  compensation  given  by  s.  83  of  the  same  Act  (re- 
enacting  the  provisions  of  the  Directors'  Liability  Act, 
1890),  to  persons  who  have  sustained  loss  by  purchasing 
shares  on  the  faith  of  an  untrue  statement  in  the  pros- 
pectus of  a  company. 

Surety-  (e)  Suretyship  and  Partnership  are  sometimes  described 
uberrimae  as  contracts  which  need  a  full  disclosure  of  all  facts  likely 
™ei>  to  affect  the  judgment  of  the  intending  surety  or  partner. 
There  seems  no  authority  x  for  this  view  ;  either  con- 
Lee  v  jones,  tract  would  be  invalidated  by  material  though  innocent 
N.  3.482.  misrepresentation,  or  by  such  non-disclosure  of  a  fact 
L-  G. .  o.  GO.  as  would  amount  to  an  implied  representation  that  the 

v.Holloway, 

L'K  2i  72  fact  did  not  exist ;  but  neither  requires  the  same  fullness 
of  disclosure  which  is  necessary  to  the  contract  to  sell  land 
or  to  allot  shares.  The  intending  surety  or  partner  cannot 
claim  the  protection  accorded  to  the  intending  insurer, 
investor  or  buyer  of  land.  The  confusion  which  has  some- 
times arisen  between  the  two  classes  of  cases  may  perhaps 
be  partly  due  to  the  fact  that  the  line  is  not  always  easy  to 
draw  in  practice  between  contracts  of  suretyship  in  the 
strict  sense,  promises  to  answer  for  the  debt,  default  or 
miscarriage  of  another,  and  contracts  of  insurance,  promises 
to  indemnify  against  the  risk  of  another's  dishonesty. 

paviesv.         But  though  the  contract  between  surety  and  creditor 

London  In- 

8ChnDe4° '  '  *s  one  in  wnicn  there  is  no  universal  obligation  to  make 

unta  the    disclosure  V  yet  when  once  the  contract  has  been  made, 

madeT  W  *he  surety  is  entitled  to  be  informed  of  any  agreement 

which  alters  the  relations  of  creditor  and  debtor,  or  any 

circumstance  which  might  give  him  a  right  to  avoid  the 

i  R.  &  M.         *  The  only  authorities  cited  in  Lindley  on  Partnership,  p.  342  (ed.  7), 
'5*» ;  i  •  >32-  are  uichens  t>.  Congreve  and  Fawcett  v.  Whitehottse ;  but  botli  are  cases  of 

actual  fraud. 

[1809]  -  See  the  curious  case  of  Beaton  v.  Heath,  which  was  one  of  an  insurance 

Ugoo]  1.  C.  °*  a  guarantee  ;  the  decision  in  the  House  of  Lords  turned  on  a  question 
'35-  of  fact,  but  the  judgment  of  Homer,  L.  J.,  in  the  Court  of  Appeal  marks 

very  clearly  the  distinction  between  insurance  and  suretyship  :  the  first  is, 

and  the  second  is  not,  vberrimae  fidei.     The  subject  is  also  discussed  at 

length  in  L.  0.  0.  Co.  v.  Holloway,  [1912]  2  K.  B.  72. 
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contract.     So  in  Phillips  v.  Foxall,  the  defendant  had  L.R.;Q.B. 

666. 

guaranteed  the  honesty  of  a  servant  in  the  employ  of 
the  plaintiff ;  the  servant  was  guilty  of  dishonesty  in 
the  course  of  his  service,  but  the  plaintiff  continued  to 
employ  him  and  did  not  inform  the  defendant  of  what 
had  occurred.  Subsequently  the  servant  committed 
further  acts  of  dishonesty.  The  plaintiff  required  the 
defendant  to  make  good  the  loss.  It  was  held  that  the 
defendant  was  not  liable.  The  concealment  released 
the  surety  from  liability  for  the  subsequent  loss.  It 
would  seem  that  if  the  surety  knew  that  the  servant  had  Burgess  v. 

Eve,  13  Eq, 

committed  acts  of  dishonesty  which  would  justify  his  450. 
dismissal,  he  would  be  entitled  to  withdraw  his  guarantee. 

And  so  with  partnership.  The  relation  of  partners  nor  part- 
inter  se  is  that  of  principal  and  agent,  so  that  one  partner 
can  bind  the  firm  in  transactions  concerning  the  partner- 
ship. Thus,  when  the  contract  of  partnership  has  been 
formed,  each  partner  is  bound  to  disclose  to  the  others  all 
material  facts,  and  to  exercise  the  utmost  good  faith  in 
all  that  relates  to  their  common  business. 

§  3.   Wilful  Misrepresentation,  or  Fraud. 
(i)  Definition  of  Fraud. 

Fraud  is  an  actionable  wrong.  As  such  it  is  susceptible  Fraud, 
of  fairly  precise  definition ;  and  as  such  we  may  treat  of  it 
here.  Fraud  which  gives  rise  to  the  action  of  deceit  is  a  very 
different  thing  from  the  sharp  practice  or  unhandsome 
dealing  which  would  incline  a  Court  of  Equity  to  refuse 
the  discretionary  remedy  of  specific  performance,  or  to 
grant  relief  by  the  cancellation  of  a  contract.  It  repre- 
sents the  reasoned,  logical  conclusions  of  the  Common 
Law  Courts  as  to  the  nature  of  the  deceit  which  makes 
a  man  liable  in  damages  to  the  injured  party. 

Fraud  is  a  false  representation  of  fact,  made  with  a  Itsessen- 
[knowledge  of  its  falsehood,  or  recklessly,  without  belief  tures. 
in  its  truth,  with  the  intention  that  it  should  be  acted 
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upon  by  the  complaining  party,  and  actually  inducing 
him  to  act  upon  it. 

Let  us  consider  these  characteristics  in  detail. 

There  (a)  Fraud  is  a  false  representation. 

jTrepre-  ^  differs  here  from  non-disclosure  such  as  may  vitiate 
sentation.  a  contract  uberrimae  fidei  ;  there  must  be  an  active 
attempt  to  deceive  either  by  a  statement  which  is  false, 
or  by  a  statement  not  untrue  in  itself  but  accompanied 
with  such  a  suppression  of  facts  as  to  convey  a  misleading 
impression.  Concealment  of  this  kind  is  sometimes 
called  '  active,'  *  aggressive,'  or  '  industrious  ' ;  but 
perhaps  the  word  itself,  as  opposed  to  non-disclosure, 
suggests  the  active  element  of  deceit  which  constitutes 
fraudulent  misrepresentation.  The  distinction  between 
misrepresentation  by  non-disclosure,  which  can  only  affect 
contracts  uberrimae  fidei,  and  misrepresentation  which 
gives  rise  to  an  action  of  deceit,  is  clearly  pointed  out  by 
Lord  Cairns  in  the  case  of  Peek  v.  Gurney : — 

L.R.6H.L.  '  Mere  non-disclosure  of  material  facts,  however  morally  censurable, 
P-  403-  however  that  non-disclosure  might  be  a  ground  in  a  proper  proceeding 
at  a  proper  time  for  setting  aside  an  allotment  or  a  purchase  of  shares, 
would,  in  my  opinion,  form  no  ground  for  an  action  in  the  nature  of 
an  action  for  misrepresentation.  There  must,  in  my  opinion,  be  some 
active  misstatement  of  fact,  or,  at  all  events,  such  a  partial  and  frag- 
mentary statement  of  fact,  as  that  the  withholding  of  tltat  which  is  not 
stated  makes  that  which  is  stated-absolutely  false.' 

Non-dis-        Caveat  emptor  is  the  ordinary  rule  in  contract.     A 
closure  is   ven(jor  js  under  no  liability  to  communicate  the  existence 

no»  traud. 

even  of  latent  defects  in  his  wares  unless  by  act  or  implica- 
tion he  represents  such  defects  not  to  exist. 

Ward  v  Hobbs  sent  to  a  public  market  pigs  which  were  to  his 

3*Qb  a  n.  knowledge  suffering  from  typhoid  fever  ;  to  send  them  to 
market  in  this  state  was  a  breach  of  a  penal  statute. 
Ward  bought  the  pigs,  '  with  all  faults,'  no  representation 
being  made  as  to  their  condition.  The  greater  number 
died  :  other  pigs  belonging  to  Ward  were  also  infected, 
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and  so  were  the  stubble-fields  in  which  they  were  turned 
out  to  run.  It  was  contended  that  the  exposure  of  the 
pigs  in  the  market  amounted  to  a  representation,  under 
the  circumstances,  that  they  were  free  of  any  contagious 
disease.  The  case  went  up  to  the  House  of  Lords,  where 
Lord  Selborne  thus  states  the  law  on  this  point  : — 

'  Upon  the  question  of  implied  representation  I  have  never  felt  4  APR-  Ca- 
any  doubt.  Such  an  implication  should  never  be  made  without 
facts  to  warrant  it,  and  here  I  find  none  except  that  in  sending  for 
sale  (though  not  in  selling)  these  animals  a  penal  statute  was  violated. 
To  say  that  every  man  is  always  to  be  taken  to  represent  in  his  dealings 
with  other  men,  that  he  is  not,  to  his  knowledge,  violating  any  statute, 
is  a  refinement  which  (except  for  the  purpose  of  producing  some 
particular  consequence)  would  not,  I  think,  appear  reasonable  to  any 
man.' 

In  Keates  v.  Lord  Cadogan,  the  plaintiff  sued  for  damages  ioc.  B.  sgi 
arising   from   the   defendant's   fraud   in   letting  to   the 
plaintiff  a  house  x  which  he  knew  to  be  required  for  imme- 
diate occupation  without  disclosing  that  it  was  in  a  ruinous 
condition.    It  was  held  that  no  such  action  would  lie. 

'  It  is  not  pretended,'  said  Jervis,  C.  J.,  '  that  here  was  any  war- 
ranty, expressed  or  implied,  that  the  house  was  fit  for  immediate 
occupation :  but,  it  is  said,  that,  because  the  defendant  knew  that 
the  plaintiff  wanted  it  for  immediate  occupation,  and  knew  that  it 
was  in  an  unfit  and  dangerous  state,  and  did  not  disclose  that  fact 
to  the  plaintiff,  an  action  of  deceit  will  lie.  The  declaration  does  not 
allege  that  the  defendant  made  any  misrepresentation,  or  that  he  had 
reason  to  suppose  that  the  plaintiff  would  not  do,  what  any  man  in  his 
senses  would  do,  viz.  make  proper  investigation,  and  satisfy  himself 
as  to  the  condition  of  the  house  before  he  entered  upon  the  occupation 
of  it.  There  is  nothing  amounting  to  deceit.' 


1  The  house  was  leased  for  a  term  of  years.     The  law  is  otherwise  where 
a  furnished  house  is  hired  for  a  short  period,  as  for  instance  the  London 
season.     In  such  a  case  immediate  occupation  is  of  the  essence  of  the   Wilson  v. 
contract,  and  if  the  house  is  uninhabitable  the  lessee  is  discharged,  not   ^"^Ex3! 
on  the  ground  of  fraud,  but  because  '  he  is  offered  something  substantially   336. 
different  from  that  which  was  contracted  for.'     There  is  no  corresponding 
warranty  by  the  intending  tenant  that  he  is  a  fit  and  proper  person  to 
occupy  the  house:  Humphreys  v.  Miller,  [1917]  2  K.  B.  122.     An  under- 
taking as  to  sanitary  condition  is  however  now  implied  by  the  Housing 
Acts,  1890-1919,  in  the  case  of  all  tenements  below  a  certain  value. 
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A  repre-         (6)  The  representation  must  be  a  representation  of  fact. 

sentation  .  .  ,         .    .  ,  .   , 

of  fact  not  A  mere  expression  of  opinion,  which  turns  out  to  be 
(Har?^!li;  unfounded,  will  not  invalidate  a  contract.  There  is  a 
TY^V.'ZO.  wide  difference  between  the  vendor  of  property  saying 
trdeumyco.  that  it  is  worth  so  much,  and  his  saying  that  he  gave  so 
L.  R.5^.c.  much  for  it.  The  first  is  an  opinion  which  the  buyer  may 

at  p.  243. 

adopt  if  he  will  :  the  second  is  an  assertion  of  fact  which, 
if  false  to  the  knowledge  of  the  seller,  is  also  fraudulent. 
nor  ex-          Again,  we  must  distinguish  a  representation  that  a 
Intention0  thing  is  from  a  promise  that  a  thing  shall  be  :    neither 
^alTTch    a  statement  of  intention  nor  a  promise  can  be  regarded 
D-552-       as  a  statement  of  fact  except  in  so  far  as  a  man  may 
knowingly  misrepresent  the  state  of  his  own  mind.    Thus 
there  is  a  distinction  between  a  promise  which  the  pro- 
misor intends  to  perform,  and  one  which  the  promisor 
intends  to  break.     In  the  first  case  he  represents  truly 
enough  his  intention  that  something  shall  take  place  in 
the  future  :    in  the   second  case   he  misrepresents   his 
existing  intention  ;   he  not  only  makes  a  promise  which 
is  ultimately  broken,  but  when  he  makes  it  he  represents 
his  state  of  mind  to  be  something  other  than  it  really  is. 
Thus  it  has  been  laid  down  that  if  a  man  buy  goods, 


io  ch.  446.  having  at  the  time  formed  an  intention  not  to  pay  for 
them,  he  makes  a  fraudulent  misrepresentation. 

Again,  it  is  said  that  wilful  misrepresentation  of  law 
does  not  give  rise  to  the  action  of  deceit,  nor  even  make 
a  contract  voidable  as  against  the  person  making  the 
statement.  There  is  little  direct  authority  upon  the 
subject,  but  it  may  be  submitted  that  the  distinction 

L.R.aH.L.  drawn  in  Cooper  v.  Phibbs  between  ignorance  of  general 
rules  of  law  and  ignorance  of  the  existence  of  a  right  would 
apply  to  the  case  of  a  fraudulent  misrepresentation  of 
law,  and  that  if  a  man's  rights  were  concealed  or  misstated 
knowingly,  he  might  sue  the  person  who  made  the  state- 
ment for  deceit.  A  decided  opinion  has  been  expressed 


Brighton,  '    in  the  King's  Bench  Division,  that  a  fraudulent  representa- 
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tion  of  the  effect  of  a  deed  can  be  relied  upon  as  a  defence  and  south 

Coast  Rail- 

in  an  action  upon  the  deed.  *w  £o^  ^ 

(c)  The  representation  must  be  made  with  knowledge  of  There 
its  falseliood  or  without  belief  in  its  truth.  know-  6 


Unless  this  is  so,  a  representation  which  is  false  gives 
no  right  of  action  to  the  party  injured  by  it.  A  Telegraph 
Company,  by  a  mistake  in  the  transmission  of  a  message 
caused  the  plaintiff  to  ship  to  England  large  quantities  of  3  c<  R  D'  '• 
barley  which  were  not  required,  and  which,  owing  to  a  fall 
in  the  market,  resulted  in  a  heavy  loss.  It  was  held  that 
the  representation,  not  being  false  to  the  knowledge  of  the 
Company,  gave  no  right  of  action  to  the  plaintiff. 

'The  general  rule  of  law,'  said  Bramwell,  L.  J.,  'is  clear  that  no  at  p.  5. 
action  is  maintainable  for  a  mere  statement,  although  untrue,  and 
although  acted  on  to  the  damage  of  the  person  to  whom  it  is  made, 
unless  that  statement  is  false  to  the  knowledge  of  the  person  making  it.' 

This  rule  is  to  be  supplemented  by  the  words  of  Lord 
Herschell  in  Derry  v.  Peek  :  —  14  APP.  c». 

337- 

'  First,  in  order  to  sustain  an  action  of  deceit  there  must  be  proof  at  p.  37.4. 
of  fraud,  and  nothing  short  of  that  will  suffice.     Secondly,  fraud  is   Or  disre- 
proved  when  it  is  shown  that  a  false  representation  has  been  made,  (i)   gard  of 
knowingly,  or  (2)  without  belief  in  its  truth,  or  (3)  recklessly,  careless  trut"' 
whether  it  be  true  or  false.     Although  I  have  treated  the  second  and 
third  as  distinct  cases,  I  think  the  third  is  but  an  instance  of  the  second, 
for  one  who  makes  a  statement  under  such  circumstances  can  have 
no  real  belief  in  the  truth  of  what  he  states.' 

Therefore  if  a  man  makes  a  false  statement,  honestly 
believing  it  to  be  true,  he  cannot  be  rendered  liable  in  an 
action  of  deceit. 

It  is  fraudulent  to  represent  yourself  as  possessing  a 
belief  which  you  do  not  possess.  This  is  the  ground  of 
liability  in  the  case  of  reckless  misstatement  of  fact. 
The  maker  of  the  statement  represents  his  mind  as  certain 
in  the  matter,  whereas  in  truth  it  is  not  certain.  He  says 
that  he  believes,  when  he  really  only  hopes  or  wishes. 

It  is  just  as  fraudulent  for  a  man  to  misrepresent 

2605  -p 
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wilfully  his  state  of  mind  as  to  misrepresent  wilfully  any 
other  matter  of  fact.  '  The  state  of  a  man's  mind/  said 
B° wen,  L.  J.,  '  is  just  as  much  a  fact  as  the  state  of  his 
digestion.  It  is  true  that  it  is  very  difficult  to  prove 
what  the  state  of  a  man's  mind  at  a  particular  time  is, 
but  if  it  can  be  ascertained  it  is  as  much  a  fact  as  any- 
thing else.'  The  rule  as  to  reckless  misstatement  laid 
down  by  Lord  Herschell  does  no4  in  any  way  widen 
the  definition  of  Fraud. 

Want  of        But  from  time  to  time  attempts  have  been  made  to 

groundfor  extend  the  results  of  Fraud,  and  to  make  men  liable  not 

belief;       merely  for  wilful  misstatements  of  fact  or  of  belief,  but 

for  misstatements  of  fact  made  in  the  honest  belief  of 

their  truth,  but  not  based  upon  reasonable  grounds. 

Collins  v.         The  rule  was  settled  in  the  Common  Law  Courts,  as 

5Q.  B.sio.  long  ago  as  1844,  that  a  misstatement  of  fact  made  with 

an  honest  belief  in  its  truth  was  not  a  ground  for  an 

action  of  deceit,  and  that  '  fraud  in  law  '  or  '  legal  fraud  ' 

is  a  term  which  has  no  meaning  as  indicating  any  ground 

of  liability. 

But  shortly  after  the  Judicature  Act  came  into  effect 

judges  whose  experience  had  lain  chiefly  in  Courts  of 

Equity  came  to  deal  with  the  Common  Law  action  of 

2  EX. D.  242.  deceit,  and  applied  to  it  from  time  to  time  the  somewhat 

its  effect    ill-defined  notions  of  Fraud,  which  had  prevailed  in  the 

doubtful    Equity  courts.    In  Weir  v.  Bell  the  dissenting  judgment 

of  Cotton,  L.  J.,  contains  a  dictum  that  a  man  is  liable  for 

deceit,   '  if  he  has  made  statements  which  are  in  fact 

untrue,  recklessly,  that  is,  without  any  reasonable  grounds 

for  believing  them  to  be  true.' 

This  view  of  liability  for  deceit  was  not  accepted  by 
the  majority  of  the  Court,  and  the  case  is  remarkable  for 
an  emphatic  condemnation  by  Bramwell,  L.  J.,  of  the  use 
of  the  term  '  legal  fraud  '  : — 

at  p.  243.          '  To  make  a  man  liable  for  fraud,  moral  fraud  must  be  proved 
against  him.     I  do  not  understand  legal  fraud  ;    to  my  mind  it  has 
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no  more  meaning  than  legal  heat  or  legal  cold,  legal  light  or  legal 
shade.' 

Nevertheless  in  Smith  v.  Chadwick  the  view  of  Fraud  2oci..D,44. 
expressed  by  Cotton,  L.  J.,  was  adopted  and  extended  by 
Sir  G.  Jessel.  He  there  says  that  a  misstatement  made 
carelessly,  but  with  a  belief  in  its  truth  and  with  no 
intention  to  deceive,  renders  the  maker  liable  to  an  action 
for  deceit. 

Evidently  a  confusion  was  growing  up  between  mis- 
representation which  is  a  ground  for  rescinding  a  contract, 
and  misrepresentation  which  is  a  ground  for  an  action  of 
deceit.  The  matter  came  to  an  issue  in  Derry  v.  Peek.  '*  APP-  Ca- 

The  defendants  were  directors  of  a  tramway  company,  t'11  settled 

J      in  Derry  v. 

which  had  power  by  a  special  Act  to  make  tramways,  and  Peek. 
with  the  consent  of  the  Board  of  Trade  to  use  steam 
power  to  move  the  carriages.  In  order  to  obtain  the 
special  Act  the  plans  of  the  Company  required  the 
approval  of  the  Board  of  Trade,  and  the  directors  assumed 
that,  as  their  plans  had  been  approved  by  the  Board  before 
their  Act  was  passed,  the  consent  of  the  Board  to  the  use 
of  steam  power,  which  they  had  to  obtain  after  the  Act 
was  passed,  would  be  given  as  of  course.  They  issued 
a  prospectus  in  which  they  called  attention  to  their  right 
to  use  steam  power  as  one  of  the  important  features 
of  their  undertaking.  The  consent  of  the  Board  of 
Trade  was  refused  :  the  Company  was  wound  up,  and 
a  shareholder  brought  an  action  of  deceit  against  the 
directors. 

Stirling,  J.,  found  as  a  fact  that  the  defendants  '  had  Derry  v. 
reasonable    grounds    for   the    belief '    expressed    in    the  CH.  D.  541, 
prospectus,  and  that  they  were  innocent  of  fraud.     The 
Court  of  Appeal  held  that  although  the  prospectus  ex- 
pressed the  honest  belief  of  the  directors,  it  was  a  belief 
for  which  no  reasonable  grounds  existed,  and  that  the 
directors  were  therefore  liable.     The   House  of   Lords 
reversed  the  decision  of  the  Court  of  Appeal.    The  cases 

P  2 
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are  exhaustively  discussed  in  the  judgment  of  Lord 
Herschell,  and  the  conclusion  to  which  he  comes  is  thus 
expressed  :  — 

Absence  of     '  In  my  opinion  making  a  false  statement  through  want  of  care 

reasonable  fans  far  short  of,  and  is  a  very  different  thing  from,  fraud,  and  the 

belief  not   same  may  ^e  sa^  °f  a  ^se  representation  honestly  believed,  though 

a  cause  of  on  insufficient  grounds.  ...  At  the  same  time,  I  desire  to  say  distinctly 

action,       that  when  a  false  statement  has  been  made,  the  questions  whether 

there  were  reasonable  grounds  for  believing  it,  and  what  were  the 

means  of  knowledge  in  the  possession  of  the  person  making  it,  are 

most  weighty  matters  for  consideration.     The  ground  upon  which  an 

alleged  belief  was  founded  is  a  most  important  test  of  its  reality. 

I  can  conceive  many  cases  where  the  fact  that  an  alleged  belief  was 

destitute  of  all  reasonable  foundation  would  suffice  of  itself  to  convince 

the  Court  that  it  was  not  really  entertained,  and  that  the  representation 

was  a  fraudulent  one.' 

The  rule  may  therefore  be  regarded  as  settled  that 

a  statement  made  with  an  honest  belief  in  its  truth 

cannot  render  the  maker  liable  to  an  action  for  damages 

but  may    for  deceit1,  though  the  absence  of  reasonable  grounds 

dishonest  ^or  belief  may  go  *°  show  that  the  belief  expressed  was 

motive.     no^  really  entertained  ;    in  other  words,  that  the  man 

who  made  the  statement  represented  himself  to  possess 

a  belief  which  he  did  not  possess. 

It  may  well  happen  in  the  course  of  business  that  a  man 
is  tempted  to  assert  for  his  own  ends  that  which  he  wishes  \ 
to  be  true,  which  he  does  not  know  to  be  false  but  which  j 
he  strongly  suspects  to  have  no  foundation  in  fact.     If 
he  asserts  such  a  thing  with  a  confident  assurance  of] 
belief,  or  if  he  neglects  accessible  means  of  information,  I 
his  statement  is  not  made  in  an  honest  belief  of  its  truth  ;  I 
he  may  have  taken  care  not  to  acquaint  himself  with] 

inconvenient  facts. 

' 


Lord  Black-      *  *fc  ^  8*a*ed  on  Q%n  authority  that  a  representation,  believed  to  be] 
bum  in         true  when  made,  but  afterwards  discovered  to  be  false,  amounts  to  fraud 
Campbell^   ^  the  transaction  is  allowed  to  continue  on  the  faith  of  it.     If  this  means  * 
5  App.  Ca.    that  an  action  of  deceit  would  lie,  there  must  be  something  said  or  done 
confirmatory  of  the  statement  after  it  is  known  to  be  false. 
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'  But  Peek  v.  Deny  has  settled  once  for  all  the  controversy  which  Angus  v. 

was  well  known  to  have  given  rise  to  very  considerable  difference  of  [i8Q?]2'ch. 

opinion  as  to  whether  an  action  for  negligent  misrepresentation,  as  <c-  A-)  463< 
distinguished  from  fraudulent  misrepresentation,  could  be  maintained.' 

There  is  another  aspect  of  fraud  in  which  the  fraudulent  Dishonest 

intent  is  absent  but  the  statement  made  is  known  to  be  need  not 


untrue.    Such  is  the  case  of  Polhill  v.  Walter,  cited  above. 
That  decision  is  confirmed  by  the  judgment  of  Lord  Cairns  Ante, 

1  ..  K  ,  o  li.'.- 

in  Peek  v.  Gurnet/.     The  plaintiff  in  that  case  had  pur-  4°9- 
chased  shares  from  an  original  allottee  on  the  faith  of 
a  prospectus  issued  by  the  directors  of  a  Company,  and  if  state- 
he  brought  an  action  of  deceit  against  the  directors,  kn^nto 
Lord  Cairns  compared  the  statements  in  the  prospectus  be  false. 
with  the  circumstances  of  the  Company  at  the  time  they 
were  made,  and  came  to  the  conclusion  that  the  state- 
ments were  not  justified  by  facts.    He  then  proceeded  to 
point  out  that  though  these  statements  were  false,  yet 
the  directors  might  well  have  thought,  and  probably  did 
think,  that  the  undertaking  would  be  a  profitable  one  :  — 

'  But  in  a  civil  proceeding  of  this  kind  all  that  your  Lordships 
have  to  examine  is  the  question,  Was  there  or  was  there  not  mis- 
representation in  point  of  fact  ?  And  if  there  was,  however  innocent 
the  motive  may  have  been,  your  Lordships  will  be  obliged  to  arrive 
at  the  consequences  which  would  properly  result  from  what  was 
done.' 

The  rule  is  a  sound  one.  If  a  man  chooses  to  assert 
what  he  knows  or  even  suspects  to  be  false,  hoping, 
perhaps  believing,  that  all  will  turn  out  well,  he  cannot 
rely  upon  the  excellence  of  his  motives  to  defend  him  from 
the  natural  inferences  and  results  which  follow  upon  his 
conduct. 

(d)  The  representation  must  be  made  with  the  intention  The  state- 
tlwt  it  sJwuld  be  acted  upon  by  the  injured  party.  mftbe066 

We  may  divide  this  proposition  into  two  parts,    (i)  The  n?ade  to 
representation  need  not  be  made  to  the  injured  party  ;  but  injured 
(2)  it  must  be  made  with  the  intention  that  he  should  act  * 
upon  it. 
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(i)  Levy  sold  a  gun  to  the  father  of  Langridge  for  the 

v.  Levy,  2 

M.&W.SIQ.  use  of  himself  and  his  sons,  representing  that  the  gun  had 
been  made  by  Nock  and  was  '  a  good,  safe,  and  secure 
gun  '  :  Langridge  used  the  gun  ;  it  exploded,  and  so 
injured  his  hand  that  amputation  became  necessary.  He 
sued  Levy  for  the  false  representation,  and  the  jury  found 
that  the  gun  was  unsafe,  was  not  made  by  Nock,  and 
found  generally  for  the  plaintiff.  It  was  urged,  in  arrest 
of  judgment,  that  Levy  could  not  be  liable  to  Langridge 
for  a  representation  not  made  to  him  ;  but  the  Court  of 
Exchequer  held  that,  since  the  gun  was  sold  to  the  father 
to  be  used  by  his  sons,  and  the  false  representation  made 

at  p.  532.  in  order  to  effect  the  sale,  and  as  '  there  was  fraud,  and 
damage,  the  result  of  that  fraud,  not  from  an  act  remote 
and  consequential,  but  one  contemplated  by  the  defendant 
at  the  time  as  one  of  its  results,  the  party  guilty  of  the 
fraud  is  responsible  to  the  party  injured.' 

L.R.6H.L.      (2)  In  Peek  v.  Ourney  directors  were  sued  by  persons 

377- 

who  had  purchased  shares  in  a  Company  on  the  faith  of 
but  must  false  statements  contained  in  a  prospectus  issued  by  the 
with*  the  directors.  The  plaintiffs  were  not  those  to  whom  shares 
intention  na(j  been  allotted  on  the  first  formation  of  the  Company  : 

that  he 

should  act  they  had  purchased  their  shares  from  such  allottees.    It 

1 '     was  held  that  the  prospectus  was  only  addressed  to  the 

first  applicants  for  shares  ;  that  the  intention  to  deceive 

could  not  be  supposed  to  extend  to  others  than  these  : 

at P. 410.     and  that  on  the  allotment  'the  prospectus  had  done  its 

work  ;   it  was  exhausted.' 

The  law  had  been  so  stated  in  an  earlier  case  : — 

Barry  v.  '  Every  man  must  be  held  responsible  for  the  consequences  of  a 

2"  !&* S'  i  represefltotion  made  by  him  to  another  upon  which  a  third  person 
at  p.  22.  acts,  and  so  acting  is  injured  or  damnified,  provided  it  appear  that 
such  false  representation  was  made  unlh  the  intent  that  it  should  be  acted 
upon  by  such  third  person  in  the  manner  that  occasions  the  injury  or 
loss.  .  .  .  But  to  bring  it  within  the  principle,  the  injury,  I  apprehend, 
must  be  the  immediate  and  not  the  remote  consequence  of  the  represen- 
tation thus  made.' 
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But  if  a  prospectus  is  only  a  part  of  a  scheme  of  fraud  Andrews  v. 
maintained  by  false  statements  deliberately  inserted  from  [1896]  °r< 

i  Q.  B.  372. 

time  to  time  in  the  press,  its  effect  is  not  held  to  be  ex- 
hausted by  the  allotment  of  shares,  and  its  falsehoods  will 
afford  ground  for  an  action  of  deceit  to  others  than  the 
allottees  ;  for  the  whole  mass  of  false  statement  is  in- 
tended to  induce  the  public  at  large  to  continue  to 
purchase  shares  and  thus  keep  their  value  inflated. 

(e)  The  representations  must  actually  deceive.  ^w6^ 

'  In  an  action  of  deceit  the  plaintiff  cannot  establish  a  title  to  relief  does  not 

simply  by  showing  that  the  defendants  have  made  a  fraudulent  state-   noTfHuid 

ment  :   he  must  also  show  that  he  was  deceived  by  the  statement  and   Arkwright 

acted  upon  it  to  his  prejudice.'  ^l  CHWD°   ' 

324- 

Thomas  bought  a  cannon  of  Horsfall.    The  cannon  had  Horsfaii  r. 
a   defect   which   made   it   worthless,    and   Horsfall   had  iH.&c'.9o. 
endeavoured  to  conceal  this  defect  by  the  insertion  of 
a  metal  plug  into  the  weak  spot  in  the  gun.     Thomas 
never  inspected  the  gun  ;   he  accepted  it,  and  upon  using 
it  for  the  purpose  for  which  he  bought  it  the  gun  burst. 
It  was  held  that  the  attempted  fraud,  having  had  no 
operation  upon  his  mind,  did  not  exonerate  him  from 
paying  for  the  gun.     '  If  the  plug,  which  it  was  said  was  perBram- 
put  in  to  conceal  the  defect,  had  never  been  there,  his  atp  '.&. 
position  would  have  been  the  same  ;   for,  as  he  did  not 
examine  the  gun  or  form  any  opinion  as  to  whether  it 
was  sound,  its  condition  did  not  affect  him.' 

This  judgment   has  been  severely  criticized  by  high  seeA^aof 

Cockburn, 

authority,  but  it  seems  to  be  founded  in  reason,  and  the  smith  v. 

Hughes, 


principle  has  been  followed  in  a  later  case.  Action  was 
brought  by  an  omnibus  company  to  restrain  an  omnibus 
!  proprietor  from  so  painting  and  lettering  his  omnibuses 
|  as  to  induce  the  public  to  believe  that  they  were  the  plain- 
tiffs'. The  learned  judge  who  tried  the  case  viewed  the 

London 

respective  omnibuses,  and  decided  against  the  defendant  General 

Omnibus 

on  the  ground  that  the  painting  of  his  omnibus  was  £^jj, 
calculated  to  deceive  the  public.     But  on  appeal  the  i^  '  Ch> 
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action  was  dismissed  on  the  ground  that  there  was  no 
evidence  that  any  member  of  the  public  had  actually 
been  deceived. 

We  may  lay  down  the  general  rule  that  deceit  which 
does  not  affect  conduct  cannot  create  liabilities. 

(2)  Effect  of  Fraud,  and  Remedies  therefor. 

Effect  of  We  may  now  consider  the  effect  of  Fraud,  such  as  we 
have  described  it  to  be,  upon  rights  ex  contractu. 

Remedies      Apart  from  Contract,  the  person  injured  by  Fraud,  such 

exddicto.  ag  we  jiave  described,  has  an  action  of  tort,  viz.  the 
Common  Law  action  for  deceit,  and  may  recover  by  that 
means  such  damage  as  he  has  sustained  ;  an  analogous 

peek  v.       remedy  exists  in  Equity  where  the  plaintiff  would  other- 

Gurney,  . 

L.R.dH.L.  wise,  as  in  cases  of  Fraud  by  directors,  have  to  bring 

at  p.  390.  J 

a  number  of  separate  actions  of  deceit,  or  would  for 

Barry  v.      some  reason  be  destitute  of  legal  remedy.    These  remedies 

>j.&%     are  not  confined  to  Fraud  as  affecting  the  formation  of 

contract ;  they  apply  to  any  fraudulent  statement  which 

leads  the  person  to  whom  it  is  made  to  alter  his  position 

for  the  worse. 

But  we  have  to  consider  Fraud  and  its  effects  in  relation 

to  contract.    We  must  therefore  ask  what  are  the  remedies 

ex  contractu  open  to  one  who  finds  that  he  has  been 

induced  to  enter  into  a  contract  by  fraud. 

Remedies       (a)  He  may  treat  the  contract  as  binding  and  may 

ex  con-      demand  fulfilment  of  those  terms  which  misled  him  or 
tractu. 

damages  for  such  loss  as  he  has  sustained  by  their  non- 
fulfilment. 

9  He  cannot,  however,  enforce  a  fulfilment  of  the  terms 
of  the  contract  unless  the  false  statement  by  which  he  has 
been  deceived  is  of  such  a  character  as  to  take  effect  by 
way  of  estoppel.  The  nature  of  the  liability  which  may 
arise  from  the  application  of  this  rule  of  evidence  has  been 

Ante,         explained  elsewhere,  and  is  not  limited  to  cases  in  which 
pp.  196-7. 

the  relations  of  the  parties  originated  in  contract. 
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In  like  manner  one  who  has  been  induced  to  purchase 
a  chattel  by  fraud  may  retain  the  chattel  and  sue  for  loss 
sustained  by  fraud.  . 

But  the  exercise  of  this  right  must  depend  on  the  nature 
of  the  contract.  A  man  cannot  remain  a  shareholder 
and  sue  the  Company  of  which  he  is  a  member,  though  he 
was  induced  to  purchase  shares  by  the  fraud  of  the 
directors.  Nor  can  he  divest  himself  of  the  character  of  Houids- 

wprth  v. 

a  shareholder,  and  so  put  himself  in  a  position  to  sue,  g<jw  Ba^i?,5" 
after  the  Company  has  gone  into  liquidation.  jj,£pp'  Ca' 

(6)  He  may  avoid  or  repudiate  the  contract  by  taking  Right  of 
steps  to  get  it  cancelled  in  the  Chancery  Division  on 
the  ground  of  fraud  ;  by  resisting  a  suit  for  specific 
performance,  or  an  action  for  damages  in  respect  of 
it  ;  or,  as  soon  as  he  suspects  or  becomes  aware  of 
the  fraud,  by  divesting  himself  of  all  interest  in  the 
contract. 

Thus  if  a  shareholder,  suspecting  fraud,  declines  to  pay  Aaron's 
calls  and  thereby  incurs  the  forfeiture  of  his  shares,  he  £g'^A  c 
becomes  merely  a  debtor  to  the  Company  and  can  resist  273- 
payment  of  his  debt  on  the  plea  of  fraud. 

(c)  If  after  becoming  aware  of  the  fraud  he  fails  to  give 
notice  of  his  intention  to  avoid  the  contract,  he  may  lose 
his  option  to  affirm  or  avoid,  and  may  be  left  to  his  action 
for  deceit. 

He  may  lose  this  option  —  firstly  if  he  take  any  benefit  Limits  of 
under  the  contract  or  do  any  act  which  amounts  to  an  ^cind! 
affirmation  of  it. 

Or  secondly,  if  before  he  exercises  his  option  circum-  ciarkev. 
stances  have  so  far  changed  that  the  parties  cannot  be  E!CB.  &'E. 
placed  in  their  former  position.    A  shareholder  who  has 


been  induced  to  take  shares  by  false  statements  in  a  whiteiey's 

prospectus  cannot  disaffirm  his  contract  if  he  waits  until  i  CH.'  770. 

a  petition  has  been  filed  for  the  winding  up  of  the  Company,  oakes  v. 

or  a  fortiori  if  a  winding-up  order  has  been  made  and  the  L.R.ZH.L. 
Company  has  gone  into  liquidation. 
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Rights  of       Or  thirdly,  since  the  contract  is  voidable  and  not  void — 

ties.          is  valid  until  rescinded — if  third  parties  bona  fide  and 

for  value  acquire  property  or  possessory  rights  in  goods 

Babcockv.  obtained  by  fraud,  these  rights  are  valid  against  the 

Lawson,  4  ' 

Q.  8.0.394.  defrauded  party. 

charter  v.        Lapse  of  time,  which  of  itself  has  no  effect  on  the  rights 

Trevelyan,  r 

4^1.  &  F.  of  the  defrauded  party,  may,  if  coupled  with  knowledge  of 
the  fraud,  furnish  evidence  of  an  intention  to  affirm. 
Delay,  in  any  event,  increases  the  chance  that  the  position 
of  the  parties  may  change,  or  that  third  parties  may 

L.°&^.'W.  acquire  rights  and  that  the  right  to  rescind  may  thus  be 
R.CO..L.R.  1 
7  EX.  35.      lost. 

From  the  results  of  fraud  such  as  we  have  described — 
Fraud  which  makes  a  contract  voidable — we  must 
distinguish  Fraud  which,  whether  by  personation  or 
other  device,  induces  a  man  to  go  through  the  form 
of  agreement  while  he  is  mistaken  as  to  the  nature  of 
the  agreement,  or  as  to  the  individual  with  whom  he 
is  dealing. 

We  have  dealt  with  these  cases  under  the  head  of 
Mistake.  They  are  cases  in  which  no  true  consent  has  been 
expressed,  in  which  the  contract  is  void,  and  in  which  an 
innocent  third  party  who  may  have  acquired  goods  for 
value  from  the  fraudulent  person  has  no  title  to  the  goods 
against  the  victim  of  the  fraud. 

(3)  Fraud  in  Equity. 
Nocton  v.        In  a  later  case  in  the  House  of  Lords  the  true  scope  and 

Ashlmrton, 

[19141  A.C.  application  of  the  judgments  in  Derry  v.  Peek  have  been 
considered,  and  attention  drawn  to  the  fact  that  the  prin- 
ciples there  laid  down  do  not  in  any  way  narrow  the 
remedies  previously  given  by  the  Court  of  Chancery  in 
cases  over  which  it  exercised  at  one  time  an  exclusive  juris- 
diction and  which  '  although  classified  in  that  Court  as 
cases  of  fraud,  yet  did  not  necessarily  import  the  element 
of  dolus  malus.'  Such  cases  are  to  be  found  where  there 
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has  been  a  breach  of  a  special  duty  recognized  and  enforced 
by  the  Court  of  Chancery,  whether  arising  from  the 
fiduciary  relationship  of  the  parties  or  the  special  circum- 
stances of  the  case. 

'  It  must  now  be  taken  to  be  settled,'  said  Lord  Haldane,  L.C., '  that 
nothing  short  of  proof  of  a  fraudulent  intention  in  the  strict  sense  will 
suffice  for  an  action  of  deceit.  This  is  so  whether  a  Court  of  Law  or 
a  Court  of  Equity,  in  the  exercise  of  concurrent  jurisdiction,  is  dealing 
with  the  claim,  and  in  this  strict  sense  it  was  quite  natural  that  Lord 
Braniwell  and  Lord  Herschell  should  say  that  there  was  no  such  thing 
as  legal  as  distinguished  from  moral  fraud.  But  when  fraud  is  referred 
to  in  the  wider  sense  in  which  the  books  are  full  of  the  expression,  used 
in  Chancery  in  describing  cases  which  were  within  its  exclusive  juris- 
diction, it  is  a  mistake  to  suppose  that  an  actual  intention  to  cheat  must 
always  be  proved.  A  man  may  misconceive  the  extent  of  the  obligation 
which  a  Court  of  Equity  imposes  on  him.  His  fault  is  that  he  has 
violated,  however  innocently  because  of  his  ignorance,  an  obligation 
which  he  must  be  taken  by  the  Court  to  have  known,  and  his  conduct 
has  in  that  sense  always  been  called  fraudulent,  even  in  such  a  case  as 
a  technical  fraud  on  a  power.  It  was  thus  that  the  expression  "  con- 
structive fraud"  came  into  existence.  The  trustee  who  purchases  the 
trust  estate,  the  solicitor  who  makes  a  bargain  with  his  client  that 
cannot  stand,  have  all  for  several  centuries  run  the  risk  of  the  word 
fraudulent  being  applied  to  them.  What  it  really  means  in  this  con- 
nection is  not  moral  fraud  in  the  ordinary  sense,  but  breach  of  the  sort 
of  obligation  which  is  enforced  by  a  court  that  from  the  beginning 
regarded  itself  as  a  court  of  conscience.' 

'  If  among  the  great  common  lawyers  who  decided  Deny  v.  Peek,' 
he  adds,  '  there  had  been  present  some  versed  in  the  practice  in  the 
Court  of  Chancery,  it  may  well  be  that  the  decision  would  not  have 
been  different,  but  that  more  and  explicit  attention  would  have  been 
directed  to  the  wide  range  of  the  class  of  cases  in  which,  on  the  ground 
of  a  fiduciary  duty,  Courts  of  Equity  gave  a  remedy.' 

In  Nocton  v.  Ashburton,  the  case  from  which  the  above  [1914]  A.  c. 

932. 

quotations  are  taken,  a  mortgagee  sued  his  solicitor,  alleg- 
ing that  the  solicitor  had  by  improper  advice  induced  him 
to  release  a  part  of  his  security,  whereby  the  security  had 
become  insufficient,  that  the  advice  was  not  given  in  good 
faith  but  in  the  solicitor's  own  interest,  and  that  when  it 
was  given  the  solicitor  well  knew  that  the  security  would 
thereby  be  rendered  insufficient.  The  House  of  Lords 
held  that  fraudulent  misrepresentation  in  the  sense  of 
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Derry  v.  Peek  had  not  been  proved,  and  that  damages  for 
deceit  could  not  therefore  be  recovered  ;  but  they  held 
also  that  there  had  been  a  breach  of  the  duty  imposed  on 
the  solicitor  by  the  confidential  relationship  in  which  he 
stood  to  his  client,  which  entitled  the  latter  to  the  relief 
which  the  Court  of  Chancery  has  been  accustomed  to  give 
in  such  cases,  viz.  an  indemnity  for  the  loss  which  the 
breach  of  duty  had  caused  him. 

This  case  illustrates  principles  which  we  shall  have  to 
consider  later  under  the  heading  of  Undue  Influence  ;  but 
the  distinction  drawn  in  it  between  the  fraud  which  gives 
rise  for  an  action  for  deceit  (as  defined  in  Derry  v.  Peek] 
and  the  fraud  of  which  Courts  of  Equity  take  cognisance 
makes  it  convenient  and  desirable  to  refer  to  it  in  this 
place .  The  decision  confirms  and  emphasizes  Derry  v.  Peek, 
but  makes  it  clear  that  the  absence  of  proof  of  an  intention 
to  deceive  does  not  in  all  cases  deprive  of  a  remedy  the 
person  who  has  in  fact  suffered  from  deception. 

§  4.  Duress. 

A  contract  is  voidable  at  the  option  of  one  of  the  parties 

if  he  have  entered  into  it  under  Duress. 
In  what  it      Duress  consists  in  actual  or  threatened  violence  or 

imprisonment  ;  the  subject  of  it  must  be  the  contracting 
i  Roiie,       party  himself,  or  his  wife,  parent,  or  child  ;   and  it  must 

Abr.  688.  J 

be  inflicted  or  threatened  by  the  other  party  to  the  con- 
tract, or  else  by  one  acting  with  his  knowledge  and  for 
his  advantage. 

Must  A  contract  entered  into  in  order  to  relieve  a  third  person 

promisor    from  duress  is  not  voidable  on  that  ground  ;    though 
Huscombe   a  simple  contract,  the  consideration  for  which  was  the 
CTo.jL^ify.  discharge  of  a  third  party  by  the  promisee  from  an  illegal 
imprisonment,  would  be  void  for  unreality  of  considera- 
tion. 

Backhouse       Nor  *s  a  promise  voidable  for  duress  which  is  made  in 
633.' &w'    consideration  of  the  release  of  goods  from  detention.    If 
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the  detention  is  obviously  wrongful  the  promise  would  and  must 
be  void  for  want  of  consideration  ;   if  the  legality  of  the  sonaT 
detention  was  doubtful  the  promise  might  be  supported  by 
a  compromise.     But  money  paid  for  the  release  of  goods 
from  wrongful  detention  may  be  recovered  back  in  virtue 

of  the  quasi-contractual  relation  created  by  the  receipt  of  See  infra, 

Quasi -con- 
money  by  one  person  which  rightfully  belongs  to  another.  tract- 

The   Court   of   Appeal   has   held   that   an   agreement  v.  Gerson, 
induced  by  moral  pressure,  such  as  a  threat  to  prosecute  ' K- B  591- 
a  near  relation,  is  not  one  which  the  Courts  of  this 
country  will  enforce  ;    not  so  much  (it  seems)  for  the 
reason  that  moral  pressure  of  this  kind  is  to  be  regarded 
as  negativing  the  existence  of  a  genuine  consent  between 
the  parties  to  the  contract,  as  because  it  is  against  the  wiiiiamsv. 
general  policy  of  the  law  to  allow  a  plaintiff  to  maintain  LaR.Th.L. 
an  action  on  an  agreement  so  unfairly  obtained.     It  is,  Dynamit 

Atk.  v.  Rio 

however,  not  always  easy  since  the  Judicature  Act  to  Tinto,[I9i8j 

J  A.  C.  292, 

distinguish  between  duress  properly  so  called  and  the  397~8- 
unconscientious  dealing  known  to  Courts  of  Equity  as 
'  undue  influence,'  which  is  discussed  below  ;  and  Kauf- 
man v.  Gerson,  the  case  in  question,  is  in  truth  an  illustra- 
tion of  the  narrowness  of  the  border-line  which  now 
separates  the  two. 

§  5.   Undue  Influence. 

It  has  been  shown  that  the  use  of  the  term  Fraud  has 
been  wider  and  less  precise  in  the  Chancery  than  in  the 
Common  Law  Courts.     This  followed  necessarily  from  Fraud  at 
the    remedies    which    they    respectively    administered.  Law^nd 
Common  Law  gave  damages  for  a  wrong,  and  was  com-  i°  Equity. 
pelled  to  define  with  care  the  wrong  which  furnished  a 
cause  of  action.    Equity  refused  specific  performance  of 
a  contract,  or  set  aside  a  transaction,  or  gave  compensa- 
tion, where  one  party  had  acted  unfairly  by  the  other. 
Thus  '  fraud  '  at  Common  Law  is  a  false  statement  such  as 
is  described  in  the  preceding  section  :   '  fraud  '  in  Equity 
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has  often  been  used  as  meaning  unconscientious  dealing, — 
Lord          '  although,  I  think,  unfortunately,'  to  use  the  words  of  a 

Haldane  in 

Noctonv     great  Equity  lawyer. 

Ashburton,    e  M        J  J 

[igi4]_ A.  c.      One  form  of  such  dealing  is  commonly  described  as  the 
Equitable  exercise  of  '  Undue  Influence.'    The  subject  can  only  be 
of* Undue   dealt   with   here  in   outline.     Whether   or  no   relief  is 
Influence.  granted  in  any  given  case  must  often  depend  on  the  view 
taken  by  the  Court  of  the  character  or  tendency  of  a  num- 
ber of  transactions  extending  over  a  considerable  time. 
Definition      But  we  must  find  a  definition  of  Undue  Influence  ;  and 
of  undue    ^}jen  proceed  to  consider  and  classify  the  circumstances 
which  create  it ;  and  we  may  be  aided  in  the  process  of  classi- 
fication by  certain  principles  which  equity  judges  have  laid 
down  as  to  the  enforcement  of  promises  or  gifts  made  for 
no  consideration  or  for  a  consideration  wholly  dispropor- 
tionate to  the  value  of  the  thing  promised  or  given, 
sch.  490.        Lord   Selborne  supplies  a   definition  in   The,  Earl  of 
Aylesford  v.  Morris.     Speaking  of  the  cases  '  which,  in 
the  language  of  Lord  Hardwicke,  raise,  from  the  circum- 
stances  and   conditions   of   the   parties   contracting,    a 
presumption  of  Fraud,'  he  says  :— 

Presump-       '  Fraud  does  not  here   mean  deceit  or  circumvention ;    it  means 
tion  of        aa  unconseientious  use  of  the  power  arising  out  of  these  circumstances 
influence    an(^  conditions  ;  and  when  the  relative  position  of  the  parties  is  such 
as  prima  facie  to  raise  this  presumption,  the  transaction  cannot  stand 
unless  the  person  claiming  the  benefit  of  it  is  able  to  repel  the  pre- 
sumption by  contrary  evidence,  proving  it  to  have  been,  in  point  of 
fact,,  fair,  just,  and  reasonable.' 

The  principles  above  alluded  to  are  these  : — 
Kckewichv.      (a)  that  equity  will  not  decree  specific  performance  of 

Manning,  i 

D.M.G.  188.  a  gratuitous  promise  even  thougn  it  be  under  seal  ; 
Hoghton  v.       (6)  that  the  acceptance  of  a  voluntary  donation  throws 

Hoghton,  15 

Beav.299.    upon  the  person  who  accepts  it  the  necessity  of  proving 

'  that  the  transaction  is  righteous  '  ; 

Woodv.          (c)  that  inadequacy  of  consideration  is  regarded  as  an 
3  Mad  423.  element  in  raising  the  presumption  of  Undue  Influence  or 

Fraud  ; 
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(d)  but  that  mere  inadequacy  of  consideration  will  not  £oiesv. 

*          <f  Trecothick, 

(according  to  the  strong  tendency  of  judicial  opinion)  ^Ves.  246. 
amount  to  proof  of  either. 

So  the  question  which  we  have  to  discuss  may  be  put 
thus  :  —  When  a  man  demands  equitable  remedies,  either 
as  plaintiff  or  defendant,  seeking  to  escape  or  avoid  a 
grant  or  promise  made  gratuitously  or  for  a  very  inade- 
quate consideration,  what  must  he  show  in  addition  to 
this  in  order  to  raise  the  presumption  that  Undue  In- 
fluence has  been  at  work  ? 

The  cases  fall  into  three  distinct  groups  :  —  • 

(i)  There  are  cases  in  which  the  Court  will  regard  the  from 
transaction  as  prima  facie  unfair,  and  require  the  person  unfairness 
who  has  benefited  to  show  that  it  is  in  fact  fair  and  orm~ 

equality 

reasonable  .  of  parties  ; 

Formerly  the  Usury  Laws  were  supposed  to  protect  the 
borrower  ;  while  the  vendor  of  a  reversionary  interest 
was  protected  by  a  rule  of  equity  which  required  the 
purchaser,  at  any  time,  to  show  that  he  had  given  value 
for  his  bargain. 

The  Usury  Laws  are  repealed  and  the  rule  of  equity  as 
to  reversions  is  set  aside  by  the  Sale  of  Reversions  Act, 
1867,  but  the  Moneylenders  Acts,  1900  and  1911  enable 
any  Court  (including  County  Courts),  in  any  proceedings 
taken  by  a  moneylender  for  the  recovery  of  money  lent, 
to  reopen  the  transaction  if  satisfied  — 

'  that  the  interest  charged  in  respect  of  the  sums  actually  lent  is 
excessive,  or  that  the  amounts  charged  for  expenses,  inquiries,  fines, 
bonus,  premium,  renewals,  or  any  other  charges,  are  excessive,  and 
that  in  either  case  the  transaction  is  harsh  and  unconscionable  or  is 
otherwise  such  that  a  Court  of  Equity  would  give  relief.' 

A  moneylender,  according  to  the  definition  in  the  Act,  utchfieid  v. 

U' 


is  a  person  who  carries  on  the  business  of  moneylending 
as  a  business  in  itself  and  not  as  incidental  to  another 
business  (such  as  banking)  ;  and  it  is  sufficient  to  say  that 
the  Court  may  treat  a  transaction  as  harsh  and  unconscion- 
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able  not  necessarily  because  there  was  oppression  or 
advantage  taken  of  one  party  by  the  other,  but  because 
the  rate  of  interest  was  excessive,  having  regard  to  all 

saundersv.  the  circumstances  of  the  case,  among  others  to  the  charac- 

[mo6j°A.'c.  ter  and  value  of  the  security  given  for  the  debt. 

Apart  from  the  Moneylenders  Acts,  we  are  left  to  the 
action  of  the  Courts,  which  will  protect  that  one  of  two 

james  v.      parties  who  has  dealt  with  the  other  on  unequal  terms 

£epT'446o.  ''  as  to  age,  knowledge,  or  position. 

A  presumption  of  undue  influence  arises  where  one  of 
the  parties  was  uneducated  or  inexperienced,  dealing  with 
a  person  of  knowledge  and  experience  ;  or  where  he  was  in 
urgent  need  and  was  thereby  induced  to  sacrifice  future 
advantage,  the  burden  of  proof  then  rests  upon  the  party 
benefited  to  show  that  the  presumption  is  unfounded. 

O'Rorke  v.       '  ^  ordinary  cases  each  party  to  a  bargain  must  take  care  of  his 

Boiing-        own  interest,  and  it  will  not  be  presumed  that  undue  advantage 

2  App.  Ca.    or  contrivance  has  been  resorted  to  on  either  side ;    but  in  the  case 

of  "  the  expectant  hen*,"  or  of  persons  under  pressure  without  adequate 

protection,  and  in  the  case  of -dealings  with  uneducated  ignorant 

persons,  the  burden  of  showing  the  fairness  of  the  transaction  is 

thrown  on  the  person  who  seeks  to  obtain  the  benefit  of  the  contract.' 

from  (2)  In  the  next  group  of  cases  the  transaction  is  not, 

relation  •    on  ^e  face  of  it,  unfair.    The  party  who  seeks  redress  is 
Hoghton  Vi5  °f  ^11  capacity,  has  been  within  reach  of  good  advice,  and 
Beav.  299    jg  |n  no  suck  immediate  want  as  would  put  him  at  the 
mercy  of  an  unscrupulous  speculator.    Here  the  exercise 
of  undue  influence  will  not  be  presumed  unless  certain 
relations,  parental  or  fiduciary,  are  shown  to  exist  between 
Re  the  parties,  and  it  is  not  every  fiduciary  relationship  which 

[i9°o]  i  £h.  gives  rise  to  such  a  presumption  ;  it  must  be  a  relationship 
of  such  a  kind  as  to  suggest  undue  influence.    But  where 
such  a  relationship  exists,  then  a  presumption  of  influence 
arises,  which  can  only  be  rebutted  by  proof  that  the  donor 
Archer  v.     or  promisor  has  been  '  placed  in  such  a  position  as  will 
o.  enable   him   to   form   an   entirely  free   and   unfettered 
judgment  independent  altogether  of  any  sort  of  control.' 
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The  Court  will  not  necessarily  set  aside  a  gift  or  promise 
made  by  a  child  to  its  parents,  by  a  client  to  his  solicitor,  parental; 
by  a  patient  to  his  medical  man,  by  a  cestui  que  trust  to 
tiis  trustee,  by  a  ward  to  his  guardian,  or  by  any  person 
bo  his  spiritual  adviser  ;   but  such  relations  call  for  proof  spiritual, 
that  the  party  benefited  did  not  take  advantage  of  his 
position  l.    As  was  said  by  Lord  Eldon  in  Huguenin  v.  '4  ves.  273. 
Baseley,  where  a  lady  made  over  her  property  to  a  clergy- 
man in  whom  she  reposed  confidence, — 

'  The  question  is  not  whether  she  knew  what  she  was  doing,  had   at  p.  300. 
lone,  or  proposed   to  do,   but  how  that  intention  was  produced  : 
whether  all  that  care  and  providence  was   placed  around   her,  as 
against   those   who   advised   her,   which   from   their   situation,   and 
relation  in  respect  to  her,  they  were  bound  to  exert  on  her  behalf.' 

It  will  be  sufficient  to  mention  two  later  cases. 

In  Powell  v.  Powell  a  settlement  executed  by  a  young  [I90o]  i  ch. 

2J.3 

woman,  under  the  influence  of  her  stepmother,  by  which 
she  shared  her  property  with  the  children  of  the  second 
marriage,  was  set  aside  though  a  solicitor  had  advised 
the  plaintiff.  The  solicitor  was  acting  for  the  other 
parties  to  the  settlement  as  well  as  for  the  plaintiff,  and 
it  appeared  that  although  he  expressed  disapproval  of 
the  transaction  he  had  not  carried  his  disapproval  to  the 
point  of  withdrawing  his  services. 

The  rules  laid  down  in    Wright  v.   Carter  show  how  [1903]  i  CH. 

*7- 

difficult  it  is  to  maintain  the  validity  of  a  gift  or  sale  made 
by  a  client  to  his  solicitor.  In  the  case  of  a  gift  the 
relation  of  solicitor  and  client  must  have  ceased ;  the 
'client  must,  from  the  outset  of  the  transaction,  be  in 
receipt  of  independent  advice  ;  and  this  advice  must 
be  given  with  the  fullest  knowledge  of  every  material 
(consideration. 

In  the  case  of  a  sale  the  client  must  be  fully  informed 
as  to  what  he  is  doing  :  he  must  have  competent  indepen- 

1  The  relationship  of  husband  and  wife  is  not  one  of  those  to  which  the 
rule  applies :   Howes  v.  Bishop,  [1909]  2  K.  B.  390,  C.  A. 
2605 


Where  no 
presump- 
tion, in- 
fluence 
may  be 
proved. 
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dent  advice  :    and  the  price  must  be  such  as  the  Court 
would  consider  to  be  fair. 

(3)  Where  there  are  no  such  relations  between  the 
parties  as  create  a  presumption  of  influence,  the  burden 
of  proof  rests  on  the  donor  or  promisor  to  show  that 
undue  influence  was,  in  fact,  exercised.  If  this  can  bo 
shown  the  Courts  will  give  relief. 

'  The  principle  applies  to  every  case  where  influence  is  acquired 
Kay,  7V'  and  abused,  where  confidence  is  reposed  and  betrayed.  The  relations 
H.L.C.  779.  with  which  the  Court  of  Equity  most  ordinarily  deals  are  those  of 
trustee  and  cestui  que  trust,  and  such  like.  It  applies  specially  to 
those  cases,  for  this  reason  and  for  this  reason  only,  that  from  those 
relations  the  Court  presumes  confidence  put  and  influence  exerted. 
Whereas  in  all  other  cases  where  those  relations  do  not  subsist,  the 
confidence  and  the  influence  must  be  proved  extrinsically  ;  but  where 
they  are  proved  extrinsically,  the  rules  of  reason  and  common  sense 
and  the  technical  rules  of  a  Court  of  Equity  are  just  as  applicable  in 
the  one  case  as  the  other.' 

The  words  quoted  are  those  of  Lord  Kingsdown  :  the 
case  was  one  in  which  a  young  man,  only  just  of  age,  had 
incurred  liabilities  to  the  plaintiff  by  the  contrivance  of 
an  older  man  who  had  acquired  a  strong  influence  over 
him,  and  who  professed  to  assist  him  in  a  career  of 
extravagance  and  dissipation.  It  was  held  that  influence 
of  this  nature,  though  it  certainly  could  not  be  called 
parental,  spiritual,  or  fiduciary,  entitled  the  plaintiff  to 
the  protection  of  the  Court. 

Similar  in  character  was  the  later  case  of  Morley  v. 
73&P3  '  Loughnan,  an  action  brought  by  executors  to  recover 
money  paid  by  the  deceased  to  a  man  in  whose  house  he 
had  lived  for  some  years.  Wright,  J.,  in  giving  judgment 
for  the  plaintiffs,  said  that  it  was  unnecessary  to  decide 
whether  a  fiduciary  relation  existed  between  the  deceased 
and  Loughnan,  or  whether  spiritual  influence  had  deter- 
mined the  gifts.  '  The  defendant  took  possession,  so  to 
speak,  of  the  whole  life  of  the  deceased,  and  the  gifts  were 
not  the  result  of  the  deceased's  own  free  will,  but  the 
effect  of  that  influence  and  domination.' 
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The  right  to  rescind  contracts  and  to  revoke  gifts  made  Rescis- 
under  undue  influence  is  similar  to  the  right  of  rescinding 
contracts    induced    by    fraud.      Such    transactions    are 
voidable,  not  void.     So  soon  as  the  undue  influence  is 
withdrawn,  the  action  or  inaction  of  the  party  influenced  Presumed 

affirma- 

becomes  liable  to  the  construction  that  he  intended  to  tion 
affirm  the  transaction.  • 

Thus  in  Mitchell  v.  Homfray  a  jury  found  as  a  fact  that  s  Q.  B.  D. 
a  patient  who  had  made  a  gift  to  her  physician  determined 
to  abide  by  her  gift  after  the  confidential  relation  of 
physician  and  patient  had  ceased,  and  the  Court  of  Appeal 
held  that  the  gift  could  not  be  impeached. 

In  Allcard  v.  Skinner  the  plaintiff  allowed  five  years  secii.  D. 
to  elapse  before  she  attempted  to  recall  gifts  made  to  a 
sisterhood  from  which  she  had  retired  at  the  commence- 
ment of  that  time  ;  during  the  whole  of  the  five  years 
she  was  in  communication  with  her  solicitor  and  in 
a  position  to  know  and  exercise  her  rights.  In  this  case 
also  the  Court  of  Appeal  held  that  the  conduct  of  the 
donor  amounted  to  an  affirmation  of  the  gift. 

But  the  affirmation  is  not  valid  unless  there  be  an  depends 
entire  cessation  of  the  Undue  Influence  which  has  brought  °ion  of88" 
about  the  contract  or  gift.     The  necessity  for  such  a  influence- 
complete  relief  of  the  will  of  the  injured  party  from  the 
dominant  influence  under  which  it  has  acted  is  thus  set 
forth  in  Moxon  v.  Payne  : —  s  en  s»i 

'  Fraud  or  imposition  cannot  be  condoned ;  the  right  to  property 
acquired  by  such  means  cannot  be  confirmed  in  this  Court  unless 
there  be  full  knowledge  of  all  the  facts,  full  knowledge  of  the  equitable 
rights  arising  out  of  those  facts,  and  an  absolute  release  from  the  undue, 
influence  by  means  of  which  the  frauds  were  practised.' 

The  same  principle  is  applied  where  a  man  parts  with 
a  valuable  interest  under  pressure  of  poverty  and  without 
proper  advice.  Acquiescence  is  not  presumed  from  delay  : 
on  the  contrary,  '  it  is  presumed  that  the  same  distress 

In  re  Fry, 

which  pressed  him  to  enter  into  the  contract  prevented  4»Oi.D. 
him  from  coming  to  set  it  aside.' 

Q2 


Legality  of  Object 

THERE  is  one  more  element  in  the  formation  of  contract 
which  remains  to  be  considered  —  the  object  of  the  parties. 
Certain  limitations  are  imposed  by  law  upon  the  freedom 
of  contract.  Certain  objects  of  contract  are  forbidden  or 
discouraged  by  law  ;  and  though  all  other  requisites  for 
the  formation  of  a  contract  be  complied  with,  yet  if  these 
objects  are  in  contemplation  of  the  parties  when  they 
enter  into  their  agreement  the  law  will  not  enforce  it. 
Two  sub-  Two  matters  of  inquiry  present  themselves  in  respect  of 
subject.  The  first  is  the  nature  and  classification  of 


(1)  the       the  objects  regarded  by  law  as  illegal.    The  second  is  the 

nature, 

(2)  the       effect  of  the  presence  of  such  objects  upon  the  contracts  in 

effects  of        i  .   i     ,  i 

illegality.   whlch  they  appear. 

§  1.  Nature  of  Illegality  in  Contract. 

What  is         The  objects  of  contract  may  be  rendered  illegal  by 
eg     y>  express  statutory  enactments  or  by  rules  of  Common  Law. 
And  the  rules  of  Common  Law  may  be  more  or  less 
precisely  defined. 

We  may  arrange  the  subject  in  the  following  manner  : 
A  contract  may  be  illegal  because  — 

(1)  its  objects  are  forbidden  by  Statute  ; 

(2)  its  objects  are  defined  by  the  Common  Law  as 
constituting  an  indictable  offence  or  civil  wrong  ; 

(3)  its  objects  are  discouraged  by  the  Common  Law 
as  contrary  to  public  policy. 

But  the  two  latter  heads  of  illegality  are  in  fact  two 
forms,  one  more  and  one  less  precise,  of  Common  Law 
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prohibition.  The  broad  distinction  is  between  contracts 
illegal  by  Statute  and  contracts  illegal  at  Common  Law, 
and  it  is  thus  that  it  is  proposed  to  treat  the  subject. 

(i)  Contracts  which  are  made  in  breach  of  Statute. 

A  statute  may  declare  that  a  contract  is  illegal  or  void.  Affects  of 
There  is  then  no  doubt  of  the  intention  of  the  Legislature  prohibit 
that    such   a    contract    should   not    be   enforced.      The  tlon> 
difference  between  an  illegal  and  a  void  contract  is  impor- 
tant as  regards  collateral  transactions,  but  as  between  the 
parties  the  contract  is  in  neither  case  enforceable. 

But  a  statute  may  impose  a  penalty  on  the  parties  to 
a  contract,  without  declaring  it  to  be  either  illegal  or  void. 

In  such  a  case  we  have  to  ascertain  whether  the  Legis- 
lature intended  merely  to  discourage  the  contract  by 
making  it  expensive  to  both  parties  ;  or  to  avoid  it,  so  that 
parties  would  acquire  no  legal  rights  under  it ;  or  to 
prohibit  it,  so  that  any  transactions  entered  into  for  its 
furtherance  would  be  tainted  with  an  illegal  purpose. 

If  the  penalty  was  imposed  for  the  protection  of  the 
revenue,  it  is  possible  that  the  contract  is  not  prohibited,  Brown  v. 

Duncan,  10 

that  the  Legislature  only  desired  to  make  it  expensive  to  B- &  c-'93. 
the  parties  in  proportion  as  it  is  unprofitable  to  the 
revenue. 

The  soundness  of  this  distinction  has,  however,  been  £°Pelav,;dg 
called  in  question.     A  better  test  is  to  be  found  in  the  ^  &w 
continuity  of  the  penalty.    If  the  penalty  is  imposed  once 
for  all,  and  is  not  recurrent  on  the  making  of  successive  smith  v. 

Mawhood, 

contracts  of  the  kind  which  are  thus  penalized,  or  if  other  14  M.  &  w. 
circumstances  would  make  the  avoidance  of  the  contract 
a  punishment  disproportionate  to  the  offence,  it  may  be 
argued  that  such  contracts  are  not  to  be  held  void.    But 
where  the  penalty  recurs   upon  the   making  of  every  Bonnardv. 
contract  of  a  certain  sort,  we  may  assume  (apart  from  i  CH!  7!^ 
revenue  cases,  as  to  which  there  may  yet  be  a  doubt) 
that  the  contract  thus  penalized  is  avoided  as  between 


230  FORMATION  OF  CONTRACT  Part  II 

Bnghtman   the  parties.    Whether  it  is  rendered  illegal,  so  as  to  taint 
[1919] '       collateral  transactions,  must  be  a  question  of  the  con- 

i  K.  B.  463.  a 

struction  of  the  statute. 

Objects  of      We  need  not  discuss  here  in  any  detail  the  various 

prohibit  statutes  by  which  certain  contracts  are  prohibited  'or 

tion.         penalized.   They  relate  for  the  most  part  (i)  to  the  security 

of  the  revenue ;  (2)  to  the  protection  of  the  public  in  dealing 

with  certain  articles  of  commerce,  (3)  or  in  dealing  with 

certain  classes  of  traders  ;    (4)  to  the  regulation  of  the 

conduct  of  certain  kinds  of  business. 

There  is,  however,  a  kind  of  contract  which  has  been  the 
frequent  subject  of  legislation,  and  which  from  its  peculiar 
character  calls  for  analysis  as  well  as  for  historical  treat- 
Wagering  ment.  This  is  the  wager.  The  word  has  unfortunately 
been  used  as  a  term  of  reproach,  and  often  as  synonymous 
with  what  is  popularly  known  as  a  '  gambling  '  contract ; 
hence  some  contracts  not  permitted  by  law  have  been 
called  wagers,  while  others,  precisely  similar  in  their 
nature  but  enforced  by  the  Courts  under  certain  con- 
ditions, are  not  so  called. 

What  ia  A  wager  is  a  promise  to  give  money  or  money's  worth 
a  wager  ?  UpOn  the  determination  or  ascertainment  of  an  uncertain 
event ;  the  consideration  for  such  a  promise  is  either 
something  given  by  the  other  party  to  abide  the  event, 
or  a  promise  to  give  upon  the  event  determining  in 
a  particular  way. 


Thacker  v.  '  The  essence  of  gaming  and  wagering  is  that  one  party  is  to  win 

Hordj£'D  and  the  other  to  lose  upon  a  future  event,  which  at  the  time  of  the 

68.5,  695-  contract  is  of  an  uncertain  nature — that  is  to  say,  if  an  event  turns 

Starck' S  ^  out  one  way,  A  will  lose,  but  if  it  turns  out  the  other  way  he  will  win. 


[IQII] 

i  K.  B.  296. 


There  must  therefore  be  mutual  chances  of  gain  and 
loss  1.  But  it  is  to  be  observed  that  the  event  may  be 

1  A  so-called  bet  of  £x  to  nothing  might  be  an  offer  of  reward  for  the 
exercise  of  skill,  as  if  A  should  bet  a  jockey  £100  to  nothing  that  he  did 
not  win  a  race  which  X  desired  him  to  win  ;  or  it  might  be  a  gratuitous 
promise  to  pay  money  on  a  condition,  as  if  A  should  bet  £5  to  nothing  that 
it  rained  in  24  hours. 
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uncertain,  not  only  because  it  is  a  future  event,  but 
because  it  is  not  yet  ascertained,  at  any  rate  to  the 
knowledge  of  the  parties.  Thus  a  wager  may  be  made 
upon  the  length  of  St.  Paul's,  or  upon  the  result  of  an 
election  which  is  over,  though  the  parties  do  not  know 
in  whose  favour  it  has  gone.  The  uncertainty  then  resides 
in  the  minds  of  the  parties,  and  the  subject  of  the  wager 
may  be  said  to  be  the  accuracy  of  each  man's  judgment 
rather  than  the  determination  of  a  particular  event. 

But  the  parties  must  contemplate  the  determination  of 
the  uncertain  event  as  the  sole  condition  of  their  contract. 
One  may  thus  distinguish  a  genuine  wager  from  a  con- 
ditional promise  or  a  guarantee  *. 

If  A  promises  to  paint  a  portrait  of  X,  and  X  promises  *fc  differs 
to  pay  £100  if  M  approves  the  likeness — this  is  a  contract  ditional 
for  the  sale  of  a  chattel,  the  payment  to  depend  upon  p 
a  condition.    A  agrees  to  do  a  piece  of  work,  for  which  he 
is  to  be  paid  in  the  uncertain  event  of  M's  approval. 

If  A,  wishing  at  the  same  time  to  be  sure  that  he  gets 
something,  promises  D  to  pay  him  £20  if  M  approves,  in 
consideration  that  D  promises  to  pay  A  £10  if  M  does  not 
approve — this  is  a  wager  on  the  uncertain  event  of  M' s 
decision.  A  bets  D  2  to  I  that  M  does  not  approve. 

Again,  if  A  desires  -X"  to  advance  £500  to  M,  and  pro-  and 
mises  that  if  at  the  end  of  three  months  M  does  not  pay  8uarai 
he  will — this  is  a  promise  to  answer  for  the  debt  or  default 
of  another. 

If  A,  wishing  to  secure  himself  against  the  possible- 
default  of  M,  were  to  promise  D  to  pay  him  £100  if  M 
satisfied  his  debt  at  the  end  of  the  three  months,  in  co- 
sideration  that  D  promised  him  £250  if  M  did  not  satisfy 

1  The  definition  of  a  wagering  contract,  cited  by  Sir  T.  Erskine  Holland,  in   Jurispru- 
the  French  Code,  Art.  1964,  seems  faulty.     It  is  said  to  be  '  one  the  effects   ej"^!  3° ' 
of  which,  as  to  both  profit  and  loss  whether  for  all  the  parties  or  for  one 
or  several  of  them,  depend  on  an  uncertain  event.'     This  would  include 
any  agreement  in  which  the  profit  and  loss  of  one  party  depended  on  a 
contingency. 
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his   debt — this   would   be  a   wager   upon  the   solvency 
of  M. 

It  is  obvious  that  a  wager  may  be  a  purely  gambling  or 
sporting  transaction,  or  it  may  be  directed  to  commercial 
objects.  A  man  who  bets  against  his  horse  winning  the 
Marine  in-  Derby  is  precisely  in  the  same  position  as  a  man  who 
a  wager,  bets  against  the  safety  of  his  own  cargo.  Yet  we  call  the 
one  a  wager,  while  the  other  is  called  a  contract  of  marine 
insurance.  A  has  a  horse  likely  to  win  the  Derby,  and 
therefore  a  prospect  of  a  large  return  for  money  laid  out  in 
rearing  and  training  the  horse,  in  stakes  and  in  bets  ;  he 
wishes  to  secure  that  he  shall  in  no  event  be  a  loser,  and 
he  agrees  with  X  that,  in  consideration  of  X  promising 
him  £4000  if  his  horse  loses,  he  promises  X  £7000  if  his 
horse  wins. 

though          The  same  is  his  position  as  owner  of  a  cargo  :   he  has 

'  insurable  a  prospect  of  large  profits  on  money  laid  out  upon  a  cargo 

interest.     Qf  &^  .  foe  ^g^g  jn  no  eVent  to  be  a  loser,  and  he  agrees 

with  X,  an  underwriter,   that  in  consideration  of   his 

paying  X  a  premium  of  £50,  X  will  pay  him  £5000  if 

his  cargo  is  lost  by  certain  specified  perils. 

The  law  forbids  A  to  make  such  a  contract  unless  he  has 
what  is  called  '  an  insurable  interest '  in  the  cargo,  and 
contracts  in  breach  of  this  rule  have  been  called  mere 
wagers,  while  those  which  conform  to  it  have  been  called 
contracts  of  indemnity.  But  such  a  distinction  is  mis- 
leading 1.  It  is  not  that  one  is  and  the  other  is  not  a  wager : 
a  bet  is  not  the  less  a  bet  because  it  is  a  hedging  bet ;  nor 
yet  because  the  stake  is  limited  to  the  amount  of  loss 
sustained  ;  it  is  the  fact  that  the  law  permits  the  one 
kind  of  contract  and  does  not  permit  the  other,  which 
makes  the  distinction  between  the  two. 


L.  R.  2  Ex.       *  In  Wilson  v.  Jones  such  a  distinction  is  drawn  by  Willes  and  Blackbi 
J  J.     But  though  the  propriety  of  a  wager  may  be  affected  by  the  existene 
of  an  ulterior  object  in  the  mind  of  one  of  the  parties,  the  nature  of  tfr 
transaction  remains  the  same. 
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A  contract  of  life  insurance  is  in  like  manner  a  wager.  Life  insur- 
ance is 
wager. 


Let  us  compare  it  with  an  undoubted  wager  of  a  similar  a 


kind.  A  is  about  to  commence  his  innings  in  a  cricket 
match,  and  he  agrees  with  X  that  if  X  will  promise  to  give 
him  £i  at  the  end  of  his  innings,  he  will  pay  X  a  shilling 
for  every  run  he  gets.  A  may  be  said  to  insure  his  innings 
as  a  man  insures  his  life  ;  for  the  ordinary  contract  of  life 
insurance  consists  in  this,  that  A  agrees  with  the  insurance 
company  that  if  the  company  will  promise  to  pay  a  fixed 
sum  on  the  happening  of  an  event  which  must  happen 
sooner  or  later,  A  will  pay  to  the  company  so  much  for 
every  year  that  elapses  until  the  event  happens.  In  each 
of  these  cases  A  sooner  or  later  becomes  entitled  to  a  sum 
larger  than  any  of  the  individual  sums  which  he  agrees  to 
pay.  On  the  other  hand,  he  may  have  paid  so  many  of 
these  sums  before  the  event  takes  place  that  he  is  ulti- 
mately a  loser  by  the  transaction. 

We  may  leave  here  the  analysis  of  a  wager,  and  look   History  of 
at  the  history  of  the  law  respecting  wagering  contracts. 


They  fall  into  two  groups  :  wagers  on  the  happening  or  as  to 
ascertaining  of  an  uncertain  event,  made  entirely  for  sport ; 
and  wagers  in  which  the  uncertain  event  affects  or  results 
from  a  business  transaction — in  other  words,  hedging  bets 
by  which  a  man  protects  himself  from  a  trade  risk. 

We  will  first  deal  with  sporting  wagers,  premising  that 
at  common  law  all  wagers  were  enforceable,  and,  until 
the  latter  part  of  the  eighteenth  century,  were  only  dis-  Jackson  v. 

'  Colegrave, 

couraged  by  some  trifling  difficulties  of  pleading.    Thus  [{£*f>c£r' 
in  1771  Lord  Mansfield  heard  without  protest  an  action  March  v. 

Pigot,  5 

on  a  wager  made  at  Newmarket  by  which  two  young  men  Burr-  28°2- 
agreed  '  to  run  their  fathers  (to  use  the  phrase  of  that 
place)  each  against  the  other  ' ;  that  is,  to  bet  on  the 
duration  of  their  fathers'  lives.  It  so  happened  that  the 
father  of  one  of  them  was  (unknown  to  either)  already 
dead,  and  the  arguments  in  the  case  were  solely  concerned 
with  the  question  whether  a  term  was  to  be  implied  in  the 
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contract  analogous  to  the  '  lost  or  not  lost  '  of  a  marine 
insurance  policy. 

But  as  the  Courts  found  that  frivolous  or  indecent 
matters  were  brought  before  them  for  decision,  rules  came 
to  be  established  that  a  wager  was  not  enforceable  if  it 
could  only  be  proved  by  evidence  which  was  indecent  or 
was  calculated  to  injure  or  pain  a  third  person,  or,  as 
a  matter  of  public  policy,  that  any  wager  which  tempted 
a  man  to  offend  against  the  law  was  illegal. 

Strange  and  even  ludicrous  results  followed  from  these 
efforts  of  the  Courts  to  discourage  the  litigation  of  wagers. 
Gilbert  v.     A  bet  upon  the  duration  of  the  life  of  Napoleon  was  held 
i6East,  150.  to  be  a  contract  which  the  Courts  would  not  enforce,  as 
tending,  on  the  one  side,  to  weaken  the  patriotism  of  an 
Englishman,  on  the  other,  to  encourage  the  idea  of  the 
assassination  of  a  foreign  ruler,  and  so  to  provoke  retalia- 
tion upon  the  person  of  our  own  sovereign.     But  it  is 
evident  that  the  substantial  motive  which  pressed  upon 
the  judges  was  '  the  inconveniences  of  countenancing  idle 
^GH&rl'1    wagers  in  courts  of  justice,'  the  feeling  that  '  it  would 
v-  sykes,     be  a  good  rule  to  postpone  the  trial  of  every  action  upon 
idle  wagers  till  the  Court  had  nothing  else  to  attend  to.' 
The  Legislature  had  however  dealt  with  certain  aspects 
of  wagering  contracts.    It  was  enacted  by  16  Car.  II.  c.  7, 
of  statute  that  any  sum  exceeding  £100  lost  in  playing  at  games  or 
wagers,      pastimes,  or  in  betting  on  the  players,  should  be  irrecover- 
able, and  that  all  forms  of  security  given  for  money  so  lost 
should  be  void.    The  law  was  carried  a  stage  further  by 
9  Anne,  c.  14,  whereby  securities  of  every  kind,  whether 
given  for  money  lost  in  playing  at  games,  or  betting  on 
the  players,  or  knowingly  advanced  for  such  purposes, 
were  rendered  wholly  void  ;  and  the  loser  of  £10  or  more 
was  enabled  to  recover  back  money  so  lost  and  paid,  by 
action  of  debt  brought  within  three  months  of  payment. 
'  Games         It  will  be  observed  that  these7  two  Acts  only  dealt  witli 
pastimes.'  wagers  on  '  games  and  pastimes  '    which  include  horse- 
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racing),  and  did  not  affect  what  may  be  conveniently  wooifv. 

Hamilton, 

called  sporting  wagers  of  other  kinds,  such  as  a  wager  on  U8^8]28 
the  result  of  a  contested  election.    It  will  be  seen  hereafter 
that  the  distinction  is  still  of  importance. 

Cases  of  hardship  resulted  from  the  working  of  this 
Act.  Securities  might  well  be  purchased  from  the  holders 
of  them  by  persons  ignorant  of  their  origin.  These 
persons,  when  they  sought  to  enforce  them  against  the 
giver  of  the  security,  discovered,  too  late,  that  they  had 
paid  value  for  an  instrument  which  was  by  statute  wholly 
void  as  against  the  party  losing  at  play.  The  Gaming  Act,  s&6Wiii.  4, 

c.  4^' 

1835,  s.  i,  therefore  enacted  that  securities  which  would 
have  been  void  under  the  Act  of  Anne  should  henceforth 
be  deemed  to  have  been  made,  drawn,  or  accepted  for  an 
illegal  consideration.  The  holder  of  such  an  instrument 
may  therefore  enforce  it,  even  after  proof  of  its  illegal 

inception,  if  he  is  able  to  show  that  he  gave  value  for  infra, 

P.  300. 
it  and  was  ignorant  of  its  origin  :  in  other  words — that  he 

is  a  '  bona  fide  holder  for  value.' 1 

The  next  step  was  to  make  wagers  of  all  kinds  void  :  this  8  &?  Vict- 
was  done  by  the  Gaming  Act,  1845,  s.  18,  which  enacts  : — 

'  That  all  contracts  or  agreements,  whether  by  parole  or  in  writing,   Gaining 
by  way  of  gaming  or  wagering,  shall  be  null  and  void ;    and  that    ^c 

1  S.  i  of  the  Act  of  1835  is  directed  to  the  relief  of  innocent  holders  of 
securities  given  in  respect  of  gaming  transactions  ;  but  it  was  not  intended 
to  place  the  winner  in  a  gaming  transaction  in  a  better  position  than  he 
was  in  before  the  Act,  by  enabling  him  to  transfer  his  security  to  an  innocent 
third  party,  or  to  deprive  the  loser  of  the  right  which  he  would  otherwise 
have  had,  as  between  himself  and  the  winner,  to  plead  when  the  time 
came  for  payment  that  the  security  was  unenforceable.  S.  2  accordingly 
provided  that  if  the  loser  should  have  actually  paid  an  indorsee,  holder, 
or  assignee  of  the  security,  he  might  recover  the  sum  so  paid  from  the  person 
to  whom  the  security  was  originally  given.  It  was  not  apparently  realized 
until  some  eighty  years  later  that  this  section  in  effect  enabled  all  who 
had  paid  betting  osses  or  gains  by  cheque  to  recover  the  sums  so  paid, 
since  the  cheque  would  in  practically  every  case  be  paid  to  an  indorsee 
or  holder,  i.  e.  the  bank  through  which  it  was  cleared :  Sutlers  v.  Briggs, 
[1922],  i  A.  C.  i.  The  legislature  thereupon  intervened  and,  whether  to 
rescue  a  national  industry  from  disaster  or  to  remove  temptation  from 
impecunious  backers  of  horses,  repealed  the  section  by  the  Gaming  Act, 
1922. 
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no  suit  shall  be  brought  or  maintained  in  any  Court  of  Law  or  Equity 
for  recovering  any  sum  of  money  or  valuable  thing  alleged  to  be  won 
upon  any  wager,  or  which  shall  have  been  deposited  in  the  hands  of  any 
person  to  abide  the  event  on  which  any  wager  shall  have  been  made. 
Provided  always  that  this  enactment  shall  not  be  deemed  to  apply  to 
any  subscription  or  contribution  or  agreement  to  subscribe  or  contribute 
for  or  towards  any  plate,  prize,  or  sum  of  money  to  be  awarded  to  the 
winner  or  winners  of  any  lawful  Game,  Sport,  Pastime,  or  Exercise.' 

But  it  will  be  noticed  that  this  Act  does  not  affect  the 
"  distinction  between  wagers  on  games  and  pastimes  and 
other  wagers,  so  far  as  concerns  securities  given  in  respect 
of  each  class  of  wager.  Securities  given  in  respect  of  wagers 
on  games  and  pastimes  are  still  (by  reason  of  the  Act  of 
1835)  deemed  to  be  given  on  an  illegal  consideration  ; 
but  since  the  Gaming  Act,  1845,  securities  given  in  respect 
of  other  wagers  are  given  in  respect  of  contracts  which  the 
Act  makes  void ;  that  is  to  say,  they  are  given  for  no 
consideration  at  all. 

Agree-  It  remained  to  deal  with  agreements  arising  out  of 

respect  of  wagers  °r  made  in  contemplation  of  them.    Wagers  being 

wagers,      only  void,  no  taint  of  illegality  attached  to  collateral 

transactions,  except  in  the  case  of  securities  given  for 

payment  of  money  due  in  respect  of  wagers  on  games 

wettenhaii  and  pastimes.    Money  lent  to  make  or  to  pay  bets  could 

i  EsP  17.     be  recovered.    So,  too,  if  one  man  employed  another  to 

Pyke  s  case, 

8  ch.  0.756.  make  jj8^s  for  }1|m  £iie  ordinary  rules  prevailed  which 

govern  the  relation  of  employer  and  employed. 
Gaming         The    Gaming   Act,  1892,  alters  the   law  in  this  last 

Act,  1892. 

respect : — 

4  Any  promise,  express  or  implied,  to  pay  any  person  any  sum 
of  money  paid  by  him  under  or  in  respect  of  any  contract  or  agree- 
ment rendered  null  and  void  by  8  &  9  Viet.  c.  109,  or  to  pay  any 
sum  of  money  by  way  of  commission,  fee,  reward,  or  otherwise  in 
respect  of  any  such  contract,  or  of  any  services  in  relation  thereto, 
or  in  connexion  therewith,  shall  be  null  and  void,  and  no  action  shall 
be  brought  or  maintained  to  recover  any  such  sum  of  money. 

A  man  cannot  now  recover  commission  or  reward 
promised  to  him  for  making  or  for  paying  bets  :  nor  can 
he  recover  money  paid  in  discharge  of  the  bets  of  another. 
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Whether  he  is  a  betting  commissioner  who  pays  the  bets 
which  he  has  been  employed  to  make  and,  if  lost,  to  pay  :  Saffery  v. 

Mayer, 

or  whether,  on  request,  he  settles  the  accounts  of  a  friend  f'gp'jl  ^ 
who  has  lost  money  at  a  race-meeting,  he  cannot  success- 
fully sue  for  money  so  paid. 

The  Court  of  Appeal  has  held  that  money  knowingly  Loans  for 
lent  to  pay  bets  is  not  money  paid  '  in  respect  of  '  a  con- 
tract rendered  null  and  void  by  the  Gaming  Act,  1845  ;  but  Re  o-shea, 
whether  money  lent  for  the  purpose  of  making  bets  is  to  be  981. 
similarly  regarded  is  as  yet  undecided.    It  seems  however 
that  there  is  no  difference  between  the  two  cases,  and  that 
the  Gaming  Act,  1892,  does  not  apply.    The  language  of 
the  Court  in  Saxby  v.  Fulton  supports  this  view,  though  [1909]  2 

K.  B.  at 

the  decision  itself  turned  on  the  liability  to  repay  money  P  23*. 
lent  for  gaming  in  a  country  where  gaming  is  lawful 1. 

Carney  v.  Plimmer  is  certainly  no  authority  to  the  [1897]  iQ-B- 

634 ;  and  sec 

contrary.      Plimmer,    wishing   to    deposit    £500   with   a  ftarcakdsv' 
stakeholder  for  the  purpose  of  a  wager,  borrowed  £500  t2I9%n]lK'R 
from  Carney,  on  the  terms  that  he  was  to  repay  the  money 
if  he  won,  but  not  otherwise.     He  won  but  refused  to 
pay,  and  it  was  held  that  the  transaction  was  not  a  simple 
loan  of  money,  but  money  paid  '  in  respect  of  '  a  wager, 
because  only  to  be  repaid  if  Plimmer  won. 

It  is  clear,  however,  that  one  who  is  employed  to  make  oe  Mattos 

.  v.  Benjamin, 

bets  on  behalf  of  another  and  who  receives  the  winnings  63  L-  j- 

(Q.  B.)  248. 

cannot  keep  them.    This  is  money  received  on  behalf  of 
another,  and  is  not  within  the  Act. 

And  money  deposited  with  a  stakeholder  to  abide  the  Burgev. 
event  of  a  wager  is  not  money  'paid.'     For  the  word  Smith  Ltd., 
'  paid '  is  interpreted  to  mean  '  paid  out  and  out,'  and  the  °-  B-?44- 
deposit  can  be  recovered  by  the  depositor  at  any  time  before 
it  has  been  paid  away  on  the  determination  of  the  bet. 

1  See  also  an  article  by  Mr.  Dicey  in  the  Law  Quarterly  Review,  1904, 
p.  436.  It  must  be  remembered,  however,  that  money  lent  for  playing  at  an 
illegal  and  prohibited  game,  such  as  hazard  (as  distinguished  from  a  loan  to 
make  a  wager  which  is  void  under  the  Gaming'Act,  1845),  cannot  be  recovered. 
This  is  discussed  on  p.  258. 
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c.  109. 

55  Viet.  e.g. 


Securities. 


Considera- 


Promise 
void. 


Fitch  v. 


Com- 
mercial 

wagers. 


7  GCO.  n. 


The  Act  of  1845  repealed  the  Acts  of  Charles  II  and 
Anne,  so  that,  apart  from  Acts  forbidding  lotteries  and 
certain  games,  and  Acts  regulating  insurance,  we  now 
have  three  statutes  relating  to  wagers  —  the  Gaming  Act, 

n 

1835,  as  to  securities  given  for  money  lost  on  certain  kinds 
of  wager  ;  the  Gaming  Act,  1845,  as  to  wagers  in  general  ; 
the  Gaming  Act,  1892,  as  to  collateral  transactions,  other 
than  securities,  arising  out  of  wagers. 

It  has  been  pointed  out  that  securities  given  for  money 
lost  on  wagers  still  fall  into  two  classes,  because  the 
Gaming  Act,  1835,  retains  the  distinction  between  wagers 
in  respect  of  games  and  pastimes  and  other  wagers. 

Thus  a  promissory  note  given  in  payment  of  a  bet  made 
upon  a  cricket  match  is  deemed  to  be  given  for  an  illegal 
consideration  ;  not  only  is  it  void  as  between  the  original 
parties  to  it,  but  every  subsequent  purchaser  may  be  called 
onto  show  that  he  gave  value  for  the  note  and  knew  nothing 
of  the  illegal  consideration  for  which  it  was  first  given. 

^n  *ne  °^ner  hand,  a  promissory  note  given  in  payment 
of  a  wager  upon  the  result  of  a  contested  election  would, 
as  between  the  parties  to  it,  be  given  for  no  consideration 
at  all,  inasmuch  as  it  is  given  in  discharge  of  an  obligation 
which  does  not  exist,  and  is  not  deemed  to  be  given  for  an 
illegal,  or  for  any,  consideration.  If,  therefore,  the  note 
be  endorsed  over  to  a  third  party,  it  matters  nothing  that 
he  was  aware  of  the  circumstances  under  which  the  note 
was  originally  given  ;  and  it  is  presumed  in  his  favour  that 
he  gave  value  for  the  note,  until  the  contrary  is  shown. 

As  regards  wagering  contracts  entered  into  for  com- 
mercial purposes,  there  are  three  important  subjects  with 

x  J 

which  the  Legislature  has  dealt.  These  are  Stock 
Exchange  transactions,  marine  insurance,  and  insurance 
upon  lives  or  other  events. 

The  '  infamous  practice  of  stockjobbing  '  (as  it  was 
described)  and  particularly  wagers  on  the  price  of  stock 
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\ 

or  'agreements  to  pay  differences,'  were  dealt 'with  by 
Sir  John  Barnard's  Act,  1734,  which  is  now  repealed. 
Contracts  of  this  kind,  if  wagers  and  nothing  more, 
fall  within  the  Gaming  Act,  1845.  Suppose  that  A  Stock  Ex- 
contracts  with  X  for  the  purchase  of  fifty  French  bonds  transac- 
at  £78  for  every  £100  bond.  The  contract  is  to  be  tions- 
executed  on  the  next  settling  day.  If  by  that  date  the 
bonds  have  risen  in  price,  say  to  £80,  X,  unless  he  has 
the  bonds  on  hand,  must  buy  at  £80  to  sell  at  £78  ;  and 
if  he  has  them  on  hand,  he  is  obliged  to  part  with  them 
below  their  market  value.  If,  on  the  other  hand,  the  bonds 
have  gone  down  in  the  market,  A  will  be  obliged  to  pay 
the  contract  price  which  is  in  excess  of  the  market  value. 
It  is  easy  to  see  that  such  a  transaction  may  be  a  wager 
and  nothing  more,  a  bet  on  the  price  of  stock  at  a  future 
day.  A  may  never  intend  to  buy  nor  X  to  sell  the  bonds 
in  question  ;  they  may  intend  no  more  than  that  the 
winner  should  receive  from  the  loser  the  difference  between 
the  contract  price  and  the  market  value  on  the  settling 
day.  On  the  other  hand  A  may  have  intended  to  buy,  and 
have  found  so  much  better  an  investment  for  his  money  Thackerv. 

J     Hardy,  4 

between  the  date  of  the  contract  and  the  settling  day  that  Q.  8.0.685. 
it  is  well  worth  his  while  to  agree  to  pay  a  difference  in 
X's  favour  to  be  excused  performance  of  the  contract. 

If  the  transaction  is  essentially  an  agreement  to  pay 
differences,  and  is  found  to  be  so  as  a  fact,  a  term  in  the 
wagering  contract  that  either  party  may  at  his  option 
require  completion  of  the  purchase  will  not  alter  the 
character  of  the  transaction.  Such  a  term  is  said  to  be  universal 
inserted  only  to  '  cloak  the  fact  that  it  was  a  gambling  Exchange  v. 

Strachan, 

transaction  and  to  enable  the  parties  to  sue  one  another  ll8<&  A-  <•-• 

*  '73> 

for  gambling  debts.'  Money  due  to  one  of  the  parties 
on  such  an  agreement  cannot  be  recovered,  but  securities 
deposited  with  one  of  the  parties  to  provide  for  debts 
arising  from  a  series  of  agreements  to  pay  differences  may 
be  recovered  by  the  depositor  on  the  ground  that  there 
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was  no  consideration  for  the  deposit,  since  the  agreements, 
Re  cron-     the  performance  of  which  was  to  be  secured,  were  them- 

tnireJiSgS] 

a Q. 8.383.  selves  void. 

Marine          Marine  insurance  is  now  dealt  with  by  the  Marine 

insurance.  jnsurance  Act,  iqo6.  the  effect  of  which  is  to  avoid  all 

6  Edw.  7, 

c.  4i.  s.  4.  insurances  on  ships  or  merchandise,  if  the  person  effecting 
the  insurance  has  no  '  interest,'  actual  or  contingent,  in. 
the  thing  insured,  or  if  the  policy  contains  words  which 
make  proof  of  interest  unnecessary.  S.  4  (2)  of  the  Act 
provides  in  terms  that  a  contract  of  marine  insurance 
where  the  assured  has  no  such  interest  shall  be  '  deemed 
to  be  a  gaming  or  wagering  contract.'  And  by  a  later  Act, 

9  Edw.  7,     it  has  been  made  a  criminal  offence  to  effect  a  contract 

C.   12. 

of  marine  insurance  without  a  bonafide  interest  or  expecta- 
tion of  an  interest  in  the  subject-matter  of  the  insurance. 
What  is  an  insurable  interest,  that  is  to  say  such  an 
interest  as  entitles  a  man  to  effect  an  insurance,  is  a 
question  of  mercantile  law  with  which  we  are  not  here 
concerned  ;  but  the  reader  may  be  referred  to  ss.  5-14  of 
the  Marine  Insurance  Act. 

Insurance  The  Act  14  Geo.  III.  c.  48  deals  with  insurance  generally 
general  y.  (marule  insurance  excepted),  and  forbids  insurances  on 
the  lives  of  any  persons,  or  on  any  events  whatsoever  in 
which  the  person  effecting  the  insurance  has  no  interest. 
It  further  requires  that  the  names  of  the  persons  interested 
should  be  inserted  in  the  policy,  and  provides  that  no  sum 
greater  than  the  interest  of  the  insured  at  the  time  of 
insurance  should  be  recovered  by  him.  A  creditor  may 
thus  insure  the  life  of  his  debtor  in  order  to  secure  his 
debt. 

But  life  insurance  differs  in  an  important  respect  from 
marine  or  fire  insurance.    These  latter  are  contracts,  not 
Darreiiv.    to  pay  B,  specific  sum  on  the  happening  of  a  particular 
J.  event,   but   to   indemnify  the   assured  against   damage 
caused  by  an  event  insured  against,  up  to  a  certain  limit ; 
within  that  limit,  the  sum  payable  will  vary  according 
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to  the  loss  sustained.  But  the  assured  is  not  permitted 
to  make  a  profit  out  of  his  misfortune,  and  therefore  if 
he  recovers  the  amount  of  his  loss  from  any  other  source 
the  insurer  may  recover  from  him  pro  tanto  x  ;  and  if  he 
has  renounced  rights  which  he  might  have  exercised,  and  west  of 

England 

which  if  exercised  would  have  relieved  the  insurer,  he  vFij^"^c° 
may  be  compelled  to  make  good  to  the  insurer  the  full  ^Q^B.  226. 
value  of  those  rights. 

'  Policies  of  insurance  against  fire  or  marine  risk  are  contracts  life  insur- 

to  recoup  the  loss  which  parties  may  sustain  from  particular  causes.  *p£6 

When  such  loss  is  made  good  aliunde,  the  companies  are  not  liable  fromother 

for  a  loss  which  has  not  occurred ;    but  in  a  life  policy  there  is  no  contracts 

such  provision.    The  policy  never  refers  to  the  reason  for  effecting  it.  0*  insur* 
It  is  simply  a  contract  that  in  consideration  of  a  certain  annual  pay- 

*  J  r   J       Law  v. 

ment,  the  company  will  pay  at  a  future  time  a  fixed  sum,  calculated   London 
by  them  with  reference  to  the  value  of  the  premiums  which  are  to  be    LifeSf>oifcye 
paid,  in  order  to  purchase  the  postponed  payment.'  f^is  K  & 

Thus,  though  in  a  life  policy  the  assured  is  required  to  ^  <ge°-2IIL 
have  an  interest  when  the  insurance  is  effected,  that 
interest  is  nothing  as  between  him  and  the  company  who 
are  the  insurers.  '  The  policy  never  refers  to  the  reason 
for  effecting  it.'  The  insurer  promises  to  pay  a  large 
sum  on  the  happening  of  a  given  event,  in  considera- 
tion of  the  assured  paying  lesser  sums  at  stated  intervals 
until  the  happening  of  the  event.  Each  takes  his  risk 
of  ultimate  loss,  and  the  statutory  requirement  of 
interest  in  the  assured  is  no  part  of  the  contract.  And 
so  if  a  creditor  effects  an  insurance  on  his  debtor's  life, 
and  afterwards  gets  his  debt  paid,  yet  still  continues  to 
pay  the  insurance  premiums,  the  fact  that  the  debt  has 
been  paid  is  no  answer  to  the  claim  which  he  may  have 

1  This  right  is  called  the  '  subrogation '  of  the  insurer  to  the  rights  of 
the  assured  :   it  is  fully  discussed  in  Castellain  v.  Preston  and  in  the  more    u  Q.  B.  D. 
recent  case  of  Edwards  <Sc  Co.  v.  Motor  Union.    The  insurer  is  not  merely   380- 
entitled  to  be  put  in  the  place  of  the  assured  for  the  purpose  of  enforcing   2  K.  B.  249. 
rights  of  action,  but  to  have  the  advantage  of  every  right  of  the  assured 
by  which  the  loss  has  been  or  can  be  diminished.     The  purpose  of  the 
doctrine  is  to  prevent  insurance  contracts  from  being  anything  but  con- 
tracts of  indemnity. 

2605 
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Godsaiiv.    against  the  company.     Lord  Ellenborough  had  treated 

Boldero, 

9  East  72.    iife  insurance  as  a  contract  of  indemnity,  but  in  Dolby 
150.8.365.  v.  India  and  London  Life  Assurance  Company  the  rule 
above  stated  was  finally  established. 

In  other  words,  fire  or  other  insurance  of  the  kind  is 
a  contract  to  pay  in  an  event  which  may  or  may  not 
happen  ;  life  insurance  is  a  contract  to  pay  in  an  event 
which  must  happen  sooner  or  later.  In  the  first  the 
-  uncertainty  is  not  when  but  whether  that  event  will 
occur  ;  in  the  second  the  uncertainty  is  solely  when  it 
will  occur. 

(2)  Contracts  illegal  at  Common  Law. 

(a)    Agreements  to  commit  an  indictable  offence  or  civil 

wrong. 

Agree-  It  is  plain  that  the  Courts  would  not  enforce  an  agree- 

ment to  " 

commit     ment  to  commit  an  act  which  is  criminal  at  Common  Law 


or  by  statute. 

Nor  again  will  the  Courts  enforce  an  agreement  to 

commit  a  tort.  An  agreement  to  commit  an  assault  has 
2  Lev.  174.  been  held  to  be  void,  as  in  Allen  v.  Rescous,  where  one  of 
ciayv.  the  parties  undertook  to  beat  a  man.  So  too  has  an 

Yates,  i 

H.  &  N.  73.  agreement  involving  the  perpetration  of  a  fraud  ;    or 
smith  v.      the  publication  of  a  libel  ;   or  even  a  promise  by  a  news- 

Clinton,  25 

T.  L.  R.  34.  paper  proprietor  to  indemnify  the  printers  of  the  news- 

paper against  the  risk  of  libel  actions. 
Maiiaiieu  v.      A  debtor  making  a  composition  with  his  creditors  of 

Hodgson,  16 

Q.  B.  689.  6s.  8d.  in  the  pound,  entered  into  a  separate  contract  with 
the  plaintiff  to  pay  him  a  part  of  his  debt  in  full.  This 
was  held  to  be  a  fraud  on  the  other  creditors,  each  of  whom 
had  promised  to  forego  a  portion  of  his  debt  in  considera- 
tion that  the  others  would  forego  theirs  in  a  like  pro- 
portion. '  Where  a  creditor  in  fraud  of  the  agreement 
to  accept  the  composition  stipulates  for  a  preference  to 
himself,  his  stipulation  is  altogether  void.'  On  the  same 
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ground  the  Courts  will  not  support  a  condition  in  a 
contract  that  in  the  event  of  a  man's  becoming  bankrupt 
certain  articles  of  his  property  should  be  taken  from  his  Ch-D-s«o. 
creditors  and  go  to  the  promisee. 

An  agreement  forming  part  of  a  scheme  for  promoting 
a  company,  in  which  the  object  of  the  promoters  was  to 
defraud  the  shareholders,   will  not  furnish  a  cause  of  atp '499' 
action.    And  an  agreement  between  a  number  of  persons  |cr°^' 
to  purchase  shares  for  the  purpose  of  inducing  the  public  L'QJB.  724. 
to  believe  that  there  was  a  market  in  the  shares  and  that 
the  shares  were  selling  at  a  real  premium  was  held  to  be 
an  illegal  transaction,  indictable  as  a  conspiracy,  and  no 
action  could  be  maintained  in  respect  of  the  purchase. 

We  may  perhaps  also  classify  under  this  head  a  case  Neviiiev. 

,  _  .  Dominion  of 

where  newspaper  proprietors,  who  purported  to  give  in  Canada 
their  journal  honest  advice  to  intending  purchasers  of  to'S^    ' 
Canadian  land,  nevertheless  for  a  valuable  consideration 
promised  a  person  interested  in  Canadian  land  companies 
not  to  publish  any  comments  on  any  land  company  with 
which  he  might  be  connected.    It  was  held  that  an  agree- 
ment which  would  prohibit  them  from  warning  the  public 
even  against  a  fraudulent  or  dishonest  scheme  could  not 
be  enforced. 

Fraud  is  a  civil  wrong,  and  an  agreement  to  commit  Fraud  and 
a  fraud  is  an  agreement  to  do  an  illegal  act.    But  fraud  lUe8ality- 
as  a  civil  wrong  must  be  kept  apart  from  fraud  as  a  vitia- 
ting element  in  contract. 

If  A  is  induced  to  enter  into  a  contract  with  X  by  the 
fraud  of  X,  the  contract  is  voidable  because  A's  consent  is 
not  genuine  ;  and  if  A  does  not  discover  the  fraud  in 
time  to  avoid  the  contract  he  may  still  sue  in  tort  for 
such  damage  as  he  has  sustained.  If  A  and  X  make  a  con- 
tract the  object  of  which  is  to  defraud  M  the  contract  is 
void  because  A  and  X  have  agreed  to  do  what  is  illegal. 
Reality  of  consent  is  a  different  thing  from  legality  of  object. 

B  2 
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(6)  Agreements  to  do  that  which  it  is  the  policy  of  the  law  to 

prevent. 

Public  The  policy  of  the  law,  or  public  policy,  is  a  phrase  of 

Tiolicv* 

common  use  in  estimating  the  validity  of  contracts.    Its 

General     history  is  obscure  ;    it  is  most  likely  that  agreements 

tion.          which  tended  to  restrain  trade  or  to  promote  litigation 

were  the  first  to  elicit  the  principle  that  the  Courts  would 

look  to  the  interests  of  the  public  in  giving  efficacy  to 

contracts.     Wagers,  while  they  continued  to  be  legal, 

were  a  frequent  provocative  of  judicial  ingenuity  on  this 

16  East,  150  point,  as  is  sufficiently  shown  by  the  case  of  Gilbert  v. 

ante,  p.  234.  E 

Sykes  quoted  already  :  but  it  does  not  seem  probable  that 

the  doctrine  of  public  policy  began  in  the  endeavour  to 

elude  their  binding  force  1.    Whatever  may  have  been  its 

origin,  it  was  applied  very  frequently,  and  not  always 

with  the  happiest  results,  during  the  latter  part  of  the 

IfrtBrown.  eighteenth   and  the   commencement   of  the  nineteenth 

LWc4iH'     century.     Later  decisions,   however,   while  maintaining 

the  duty  of  the  Courts  to  consider  the  public  advantage, 

tended  more  and  more  to  limit  the  sphere  within  which 

this  duty  may  be  exercised.    The  principle  is  thus  stated 

Ptintingco.  by  Jessel,  M.R.,  in  1875  :    '  You  have  this  paramount 

v.  Sampson, 

igEq.465.  public  policy  to  consider,  that  you  are  not  lightly  to  inter- 
fere with  the  freedom  of  contract  '  ;  and  it  is  in  recon- 
ciling freedom  of  contract  with  other  public  interests 
which  are  regarded  as  of  not  less  importance  that  the 
difficulty  in  these  cases  arises. 

We  may  say  however  that  the  policy  of  the  law  has,  on 
certain  subjects,   been  worked  into  a  set  of  tolerably 

wiison  v.     definite  rules  ;    but  at  the  same  time  the  application  of 

Carnley, 

^nese  *°  particular  instances  necessarily  varies  with  the 


at 


P.  738.        progressive  development  of  public  opinion  and  morality. 

Contract,  *  Sir  Frederick  Pollock  holds  that  the  discouragement  of  wagers  was 
ed.  9,  p.  380.  faQ  foundation  of  the  doctrine  of  '  public  policy,'  but  restraint  of  trade 
4  H.  L.  C.  has  a  prior  claim  :  see  Year  Book,  2  Hen.  V.  pi.  26,  and  the  comment  of 
P-  237-  Lord  St.  Leonards  in  Egerton  v.  Earl  Brownlow. 
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» 

We  may  arrange  the  contracts  which  the  Courts  will  not 
enforce  because  contrary  to  the  policy  of  the  law  under 
certain  heads. 

Agreements  which  injure  the  state  in  its  relations  with  other 

states. 

These  fall  under  two  heads,  friendly  dealings  with  a 
hostile  state,  and  hostile  dealings  towards  a  friendly 
state. 

Contracts  with  alien  enemies  have  already  been  dis-  Contract 
cussed.  It  is  unlawful  to  enter  into  such  a  contract  or  ^emtiel 
to  perform  during  war  a  contract  made  with  an  alien  Espositov. 

Bowden, 

enemy  before  war  broke  out.     And  it  has  been  shown  7E.&B.763. 
how  a  contract  which  in  terms  provides  for  the  suspension 
of  all  rights  and  obligations  arising  under  it  while  war 
continues  may  yet  be  held  to  be  void  on  grounds  of  Ante, 
public  policy  as  tending  merely  by  its  continued  existence 
to  promote  the  economic  interests  of  the  enemy  state  or 
to  prejudice  those  of  this  country. 

An  agreement   which  contemplates  action  hostile  to  or  hostile 
a  friendly  state  is  unlawful  and  cannot  be  enforced.    So  atate?     " 
the  Courts  will  afford  no  assistance  to  persons  who  'set 
about  to  raise  loans  for  subjects  of  a  friendly  state  to  newtuzv. 
enable  them  to  prosecute  a  war  against  their  sovereign.'  2  Bing.  316. 

There  seems  to  be  no  trustworthy  authority  for  a  dictum 
of  Lord  Mansfield  that  *  no  country  ever  takes  notice  of  Hotman  v. 

Johnson, 

the  revenue  laws  of  another,'  and  it  must  be  considered  COWP-  3^- 
doubtful  whether  an  agreement  to  break  the  revenue  or 
other  laws  of  a  friendly  state  would  now  furnish  a  cause 
of  action.     '  This  country  '  it  was  said  in  a  recent  case,  Rain  v. 

Compania 

*  should  not  assist  or  sanction  the  breach  of  the  laws  of  [^2v0]ra'&a 
other  independent  states.'  *<£;  ®o42.87' 

Agreements  tending  to  injure  the  public  service. 

The  public  has  an  interest  in  the  proper  performance  of  Sale  of 
their  duty  by  public  servants,  and  is  entitled  to  be  served 
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by  the  fittest  persons  procurable.  Courts  of  Law  hold 
contracts  to  be  illegal  which  have  for  their  object  the 
sale  of  public  offices  or  the  assignment  of  the  salaries 
of  such  offices. 

2B.&C.66I.  In  Card  v.  Hope,  which  is  perhaps  an  extreme  case, 
a  deed  was  held  to  be  void  by  which  the  owners  of  the 
majority  of  shares  in  a  ship  sold  a  portion  of  them,  the 
purchaser  acquiring  the  command  of  the  ship  for  himself 
and  the  nomination  to  the  command  for  his  executors. 

Biaci.fordv.  The  ship  was  in  the  service  of  the  East  India  Company, 

Preston, 

8  T.  R.  89.  anci  this  had  been  held  equivalent  to  being  in  the  public 
service,  but  the  judgment  proceeded  on  the  ground  that 
the  public  had  a  right  to  the  exercise  by  the  owners  of 
any  ship  of  their  best  judgment  in  selecting  officers  for  it. 

s  &  e  Ed.  6,  The  public  has  a  right  to  demand  that  no  one  shall  be 

c.  16. 

c9S.°' 3    induced  merely  by  considerations  of  private  gain  to  enter 

or  refrain  from  entering  its  service. 
Montefiore       Thus  what  has  been  called  '  the  policy  of  the  law  '  will 

v.  Menday  » 

[A/Qi8]rCo''  no*  uphold  a  contract  whereby  a  person  agreed  to  use 
jbBeanL^  ^s  *nfluence  or  position  for  the  purpose  of  securing  a 
[ujos]  i  <ih.  benefit  from  the  government ;  or  a  disposition  of  property 
made  upon  the  condition  that  the  holder  should  never 
osbome  v.  enter  the  naval  or  military  service  of  the  Crown  ;  or  an 

Amalga- 

o°faReaiiwaC   agreement  whereby  a  member  of  Parliament  in  considera- 
figioTA.'c.  tion  of  a  salary  paid  to  him  by  a  political  association 
agreed  to  vote  on  every  subject  in  accordance  with  the 
directions  of  the  association. 

Assign-          On  a  somewhat  different  principle  the  same  rule  applies 
salaries      *°  *ne  assignment  of  salaries  or  pensions.    '  It  is  fit,'  said 
M.  &  w.     Lord  Abinger  in  Wells  v.  Foster,  '  that  the  public  servants 
should  retain  the  means  of  a  decent  subsistence  without 
being  exposed  to  the  temptations  of  poverty.'     And  in 
the  same  case,  Parke,  B.,  lays  down  the  limits  within 
or  pen-      which  a  pension  is  assignable.     *  Where  a  pension  is 
granted,  not  exclusively  for  past  services,  but  as  a  con- 
sideration for  some  continuing  duty  or  service,   then, 
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although  the  amount  of  it  may  be  influenced  by  the 
length  of  the  service  which  the  party  has  already  per- 
formed, it  is  against  the  policy  of  the  law  that  it  should 
be  assignable.' 

Agreements  which  tend  to  pervert  the  course  of  justice. 

These  most  commonly  appear  in  the  form  of  agreements  Stifling 
to  stifle  prosecutions,  as  to  which  Lord  Westbury  said,  proceed- 
'  You  shall  not  make  a  trade  of  a  felony.     If  you  are  ings> 

Williams  v. 

aware  that  a  crime  has  been  committed  you  shall  not  fayiey 

\j.  R.  i  H.I,. 

convert  that  crime  into  a  source  of  profit  or  benefit  to  200'  "°- 
yourself.' 

An  exception  to  this  rule  is  found  in  cases  where  civil  and  except 
criminal  remedies  co-exist  :   a  compromise  of  a  prosecu-  civii  an(j 


tion  is  then  permissible.     The  exception  and  its  limits 

are  thus  stated  in  the  case  of  Keir  v.  Leeman  :  —  co-exist. 

'  We  shall  probably  be  safe  in  laying  it  down  that  the  law  will   6  Q.  B.  321, 
permit  a  compromise  of  all  offences  though  made  the  subject  of  9  Q.  B.  395. 
a  criminal  prosecution,  for  which  offences  the  injured  party  might 
sue  and  recover  damages  in  an  action.     It  is  often  the  only  manner 
in  which  he  can  obtain  redress.     But,  if  the  offence  is  of  a  public 
nature,  no  agreement  can  be  valid  that  is  founded  on  the  consideration 
of  stifling  a  prosecution  for  it.' 

This  statement  of  the  law  was  adopted  in  1890  by  the  45  CH.  D. 
Court  of  Appeal  in  Windhill  Local  Board  v.  Vint. 

Another  example  of  this  class  of  agreements  is  an  in- 
demnity given  to  one  who  has  gone  bail  for  an  accused 
person,  whether  such  indemnity  be  given  by  the  prisoner 
himself,  as  in  Hermann  v.  Jeuchner,  or  by  a  third  person  is  Q-  B.  D. 

J  561  (C.  A.). 

on  his  behalf,  as  in  the  later  case  of  Consolidated  Explora-  '[J90o]  i  ch. 
tion  Co.  v.  Musgrave. 


Agreements  to  refer  matters  in  dispute  to  arbitration  Civil  pro- 

c 


have  been  regarded  as  attempts  to  '  oust  the  jurisdiction  c 


of  the  Courts,'  and  as  such  were  limited  in  their  operation 
by  judicial  decisions.  The  manifest  convenience  however 
of  this  method  of  settling  differences  invited  the  attention 


596. 
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of  the  Legislature,  and  the  Arbitration  Act,  1889,  now 
encourages  and  regulates  it.  A  submission  to  arbitration 
can  be  enforced  in  various  ways,  but  by  s.  4  of  the  Act 
the  Courts  are  given  the  right  of  refusing  to  compel  a 
plaintiff  to  arbitrate,  if  in  their  opinion  the  case  is  one 
in  which  for  any  reason  (such  as  an  accusation  of  fraud 
against  him)  he  is  entitled  to  invoke  the  assistance  of  a 
judge  or  jury. 

Agreements  which  tend  to  abuse  of  legal  process. 

Under  the  old  names  of  Maintenance  and  Champerty 
two  objects  of  agreement  are  described  which  the  law 
regards  as  unlawful.  They  tend  to  encourage  litigation 
which  is  not  bona  fide  but  speculative.  It  is  not  thought 
well  that  one  should  buy  an  interest  in  another's  quarrel, 
or  should  incite  to  litigation  by  offers  of  assistance  for 
which  he  expects  to  be  paid. 

Main-  Maintenance  has  been  defined  to  be  '  when  a  man 

maintains  a  suit  or  quarrel  to  the  disturbance  or  hindrance 
of  right.' 

Com.  Dig.        Champerty  is  where  *  he  who  maintains  another  is  to 

VOl.  V.  p.  22 

/?<raSoii-    have  by  agreement  part  of  the  land,  or  debt,  in  suit.' 

citor,  [1912]  J 

i  K.  B.  Maintenance  is  a  civil  wrong  which  does  not  often 

figure  in  the  law  of  contract.    It  is  thus  defined  by  Lord 

[1919]  A.  c.  Haldane  in  Neville  v.  London  Express,  where  all  the  law 

36«,  390. 

upon  the  subject  will  be  found  : — 

'  It  is  unlawful  for  a  stranger  to  render  officious  assistance  by 
money  or  otherwise  to  another  person  in  a  suit  in  which  that  third 
person  has  himself  no  legal  interest,  for  its  prosecution  or  defence.' 

uradiaugh       Thus  the  giving  of  an  indemnity  to  an  informer  against 

8atB  D  5    cos*s  incurred  in  endeavouring  to  enforce  a  statutory 

penalty  is  maintenance  and  the  person  giving  it  may  be 

sued  for  damages  by  the  person  against  whom  the  action 

Neville  v.     was  brought.    Nor  is  the  success  of  the  maintained  litiga- 

London 

Express,  c  tion,  whether  it  be  a  claim  or  a  defence,  any  answer  to  the 
368. 
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action,  though  it  will  usually  prevent  the  recovery  of 
more  than  nominal  damages. 

But  it  is  not  wrongful  to  provide  the  means  by  which  Harris  v. 

J  Brisco,  17 

a  poor  man  may  maintain  a  suit,  even  though  the  charity  Q  3.0.504. 
may  be  misguided  and  the  action  groundless,  provided  it 
be   disinterested,   and  the  same  principle  applies   with  oramv. 
greater  force  to  the  case  of  a  kinsman  or  servant.  i  ch.'98. 

Champerty,  or  the  maintenance  of  a  quarrel  for  a  share  Cham- 
of  the  proceeds,  is  a  species  of  Maintenance,  and  has  perty' 
been  repeatedly  declared  to  avoid  an  agreement  made 
in  contemplation  of  it.      It  would  seem  that  there  is 
no  unlawfulness   in  the   supply  of    information   which  Stanley  v. 
would  enable   property  to  be  recovered,    in   considera-  781115.369. 

*       r         J  Rees  v.  de 

tion  of  receiving  a  part  of  the  property  when  recovered, 


but  any  further  aid  in  the  promotion  of  a  suit  by  447- 
money  or  influence  is  champerty.  The  question  whether 
the  purchase  of  a  right  of  action  already  accrued  is 
obnoxious  to  the  rules  against  champerty  is  considered 
later  in  connexion  with  the  general  subject  of  assignment 
of  choses  in  action. 

Agreements  which  are  contrary  to  good  morals. 

The  only  aspect  of  immorality  with  which  Courts  of 
Law  have  dealt  is  sexual  immorality  ;  and  the  law  upon 
this  subject  may  be  shortly  stated. 

A   promise    made   in    consideration    of    future   illicit 
cohabitation  is  given  upon  an  immoral  consideration,  and  ^[f^ 
is  unlawful  whether  made  by  parol  or  under  seal.  l6  Ei-  37S~ 

A  promise  made  in  consideration  of  past  illicit  cohabita-  jJaUiL  •; 
tion  is  not  taken  to  be  made  on  an  illegal  consideration,  Ves-28sa- 
but  is  a  mere  gratuitous  promise,  binding  if  made  under  ^ej^1v°ent 
seal,  void  if  made  by  parol.  8  Q  B-  483> 

And  an  agreement  innocent  in  itself  will  be  vitiated  if  BrookV 
intended  to  further  an  immoral  purpose  and  known  by  J?3R"  '  Ex- 
both  parties  to  be  so  intended. 
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Agreements  which  affect  the  freedom  or  security  of  Marriage 
or  the  due  discharge  of  parental  duty. 

Restraint  Such  agreements,  in  so  far  as  they  restrain  the  freedom 
riage.  of  marriage,  are  discouraged  on  public  grounds  as  in- 
Lowev.  iurious  to  the  moral  welfare  of  the  citizen.  Thus  a  promise 

Peers, 

4  Burr.  2225.  un(Jer  seal  to  marry  no  one  but  the  promisee  on  penalty  of 
paying  her  £1000  was  held  void,  as  there  was  no  promise 
of  marriage  on  either  side  and  the  agreement  was  purely 
restrictive.  So  too  a  wager  in  which  one  man  bet  another 

Hartley  v.    that  he  would  not  marry  within  a  certain  time  was  held 

ioE'ast22.  to  be  void,  as  giving  to  one  of  the  parties  a  pecuniary 
interest  in  his  celibacy. 

or  of  free-       What  are  called  marriage  brokage  contracts,  or  promises 

dom  of 

choice.  made  upon  consideration  of  the  procuring  or  bringing 
Gibson  about  a  marriage,  are  held  illegal  '  not  for  the  sake  of  the 
503*' Sen'  particular  instance  or  the  person,  but  of  the  public,  and 
Hermann  v.  that  marriages  may  be  on  a  proper  foundation.'  And  so 

OheirJcs- 

rJ°nV      an  agreement  to  introduce  a  person  to  others  of  the 

K.B.  131.     opposite  sex  with  a  view  to  marriage  is  unlawful,  although 

there  is  a  choice  given  of  a  number  of  persons,  and  not 

an  effort  to  bring  about  marriage  with  a  particular  person. 

The  breach  of  a  promise  to  marry  after  his  wife's 

death,  made  by  a  married  man  to  a  woman  who  knows 

him  to  be  married,  is  not  actionable.  Such  a  contract  is 

Wilson  v.     *  not  only  inconsistent  with  that  affection  which  ought 

Carnley, 

Ll2?8i        to  subsist  between  married  persons,  but  is  calculated  to 

i  K.  \>.  at 

P.  740.        act  as  a  Direct  inducement  to  immorality.' 
Agree-  Agreements  providing  for  separation  of  husband  and 

separa- OT  w^e  a>TG  valid  if  made  in  prospect  of  an  immediate  separa- 
tion. faon  .  j^  j^  |s  otherwise  if  they  contemplate  a  possible 
cartwright  separation  in  the  future,  because  then  they  give  induce- 
wTig«'  -  ments  to  the  parties  not  to  perform  '  duties  in  the  fulfil- 

3  D.  M.  &  G. 

989-  ment  of  which  society  has  an  interest.' 

Parental  And  for  the  same  reason  an  agreement  by  a  mother  to 
transfer  to  another  her  rights  and  duties  in  respect  of  an 
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illegitimate  child  has  been  held  illegal,  because  the  law  Hmnj>hryS 
imposes  a  duty  on  the  mother  in  respect  of  the  infant  ^g"1^  8 
and  for  its  benefit. 

Agreements  in  restraint  of  trade. 

The  law  concerning  restraint  of  trade  has  changed  from  Restraint 
time  to  time  with  the  changing  conditions  of  trade,  but 
with  trifling  exceptions  these  changes  have  been  a  con- 
tinuous development  of  a  general  rule. 

The  early  cases  show  a  disposition  to  avoid  all  contracts 
'  to  prohibit  or  restrain  any,  to  use  a  lawful  trade  at  any 
time  or  at  any  place,'  as  being  '  against  the  benefit  of  the  Coiegatev. 

- — Bacheler, 

Commonwealth.'     But   soon  it   became   clear  that  the  ?ro>Eli£ 

872  (1596). 

Commonwealth  would  not  suffer  if  a  man  who  sold  the 
goodwill  of  a  business  might  bind  himself  not  to  enter  into 
immediate  competition  with  the  buyer  ;  thus  it  was  laid 

down  in  Rogers  v.  Parry  that  *  a  man  cannot  bind  one  that  Baistrode, 

136(1613). 

he  shall  not  use  his  trade  generally,' '  but  for  a  time  certain, 

and  in  a  place  certain,  a  man  may  be  well  bound  and 

restrained  from  using  of  his  trade.' 

.     A  rule  thus  became  established  that  contracts  in  general  Permis- 

/restraint  of  trade  were  invalid,  but  that  contracts  in  sanctions, 

(partial  restraint  would  be  upheld. 

But  as  trade  expanded  and  the  dealings  of  an  individual 
ceased  to  be  confined  to  the  locality  in  which  he  lived, 
the  distinction  between  general  and  partial  restraints 
passed  into  a  distinction  between  restraints  unlimited  as 
to  place  and  restraints  unlimited  as  to  time,  and  it  was 
laid  down  that  a  man  might  not  contract  himself  out  of 
the  right  to  carry  on  a  certain  trade  anywhere,  for  ten 
years,  though  he  might  contract  himself  out  of  the  right 
ever  to  carry  on  a  trade  within  ten  miles  of  London. 

The  rule  as  thus  expressed  was  inapplicable  to  the  extended 
modern  conditions  of  trade.    In  the  sale  of  a  goodwill  or  policy 
a  trade  secret  the  buyer  might  in  old  times  have  been 
sufficiently  protected  by  limited  restrictions  as  to  the 
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place  or  persons  with  whom  the  seller  should  henceforth 
deal.  This  is  not  so  where  an  individual  or  a  company 
supplies  some  article  of  commerce  to  the  civilized  world  ; 
and  the  modern  view  of  the  distinction  between  general 
and  partial  restraints  is  well  illustrated  by  The  Maxim- 
Nordenfelt  Gun  Co.  v.  Nordenfelt. 

[1894]  A.  c.  Nordenfelt  was  a  maker  and  inventor  of  guns  and 
ammunition  :  he  sold  his  business  to  the  Company  for 
£287,500,  and  agreed  that  for  twenty-five  years  he  would 
cease  to  carry  on  the  manufacture  of  guns,  gun-carriages, 
gunpowder,  or  ammunition,  or  any  business  liable  to 
compete  with  such  business  as  the  Company  was  carrying 
on  for  the  time  being.  He  retained  the  right  to  deal  in 
explosives  other  than  gunpowder,  in  torpedoes  or  sub- 
marine boats,  and  in  metal  castings  or  forgings. 

After  some  years  Nordenfelt  entered  into  business  with 

another  Company  dealing  with  guns  and  ammunition  ;  the 

plaintiffs  sought  an  injunction  to  restrain  him  from  so  doing. 

The  House  of  Lords,  affirming  the  judgment  of  the 

Court  of  Appeal,  were  of  opinion  — 

General         (i)  That  the  covenant  not  to  compete  with  the  Companj 

void.         in  any  business  which  it  might  carry  on  was  a  general 

restraint  of  trade,  that  it  was  unreasonably  wide  and 

therefore  void,  but  that  it  was  distinct  and  severable 

from  the  rest  of  the  contract  ; 

Partial          (2)  that  the  sale  of  a  business  accompanied  by  an 
good,        agreement  by  the  seller  to  retire  from  the  business,  is  not 
void,  provided  it  is  reasonable  between  the  parties,  and 
not  injurious  to  the,  public. 

if  reason-       This   restraint   was  reasonable   between   the   parties, 
tweenthe  because  Nordenfelt  not  only  received  a  very  large  sum 


parties,  oj  monev>  fout  retained  considerable  scope  for  the  exercise 
of  his  inventive  and  manufacturing  skill,  while  the  wider 
area  over  which  the  business  extended  necessitated  a 
restraint  coextensive  with  that  area  for  the  protection  of 
the  plaintiffs.  Nor  could  the  agreement  be  said  to  be 


Chap.  VII.  §  i  LEGALITY  OF  OBJECT  253 

injurious  to  the  public  interest  since  it  transferred  to  an  and  not 
English  Company  the  making  of  guns  and  ammunition  topubHc. 
for  foreign  lands. 

The  House  of  Lords,  after  considering  all  the  authorities,  Is  general 
made  it  clear  that  the  division  of  agreements  in  restraint  always 
of  trade  into  two  classes — general  and  partial  (the  former  V0ld  ? 
being  necessarily  void  in  all  cases,  the  latter  only  if 
unreasonable  or  injurious  to  the  public  interest) — could  no 
longer  be  sustained,  even  if  it  had  ever  existed  as  a  rule 
of  the  Common  Law.     '  The  only  true  test,'  said  Lord 
Macnaghten,  '  in  all  cases,  whether  of  partial  or  general 
restraint,  is  the  test  proposed  by  Tindal,  C.  J.,  in  Horner  7Bing.  735. 
v.  Graves  :   What  is  a  reasonable  restraint  with  reference 
to  this  particular  case  ?  '     The   question   whether  the  Dowden 
restraint  is  reasonable  or  not  is  always  one  of  law  for  the  ?*£. 
Court  to  determine. 

The  goodwill  of  a  business  is  necessarily  subject  to  protec- 
the  competition  of  other  persons  who  may  choose  to  tlol\of.n 
engage  in  the  same  trade.    But  the  purchaser  of  a  business  from  coin- 
may  reasonably  require  a  covenant   from  the   vendor  by  vendor 
against   competition   which   would   seriously   depreciate 
the  goodwill  for  which  the  vendor  has  already  received 
payment.    Very  different  is  the  case  of  the  employer  who 
seeks  to  restrain  an  employee  from  competing  with  him 
after  the  relation  of  master  and  servant  has  ceased.    Here 
the  employer  is  seeking  to  protect  himself  against  a  com- 
petition in  which  the  employee  has  a  right  to  engage  in 
common  with  the  rest  of  the  world.     Such  a  covenant 
is  unreasonable  between  the  parties,  and  the  House  of 
Lords  so  held  in  the  later  case  of  Morris  v.»  Saxelby,  [1016] 

i  A.  C.  688. 

being  of  opinion  that  a  man  is  not  to  be  restrained  from 
taking  advantage  of  his  own  skill  and  business  capacity. 
But  he  can  be  restrained  from  making  an  improper  use 
of  his  former  employer's  trade  secrets  or  from  improperly 
soliciting  the  latter's  customers  or  clients  ;  and  there  are  DeweSv' 
some  businesses,  such  as  that  of  a  solicitor,  in  which  an  ST/c.  158. 
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employee  has  such  exceptional  opportunities  of  obtaining 
special  and  confidential  information  regarding  his  em- 
ployer's affairs  that  a  covenant  restraining  him  from 
competing  with  the  employer  may  be  necessary  for  the 
employer's  protection. 

But  the  reasonableness  of  the  transaction  is  not  the 
only  matter  into  which  the  Courts  will  inquire.  A 
covenant  might  be  fair  as  between  the  parties  and  yet 
injurious  to  the  public  interest.  It  would  then  be  held 
void. 

Restraint  of  '  trade  '  is  to  be  construed  in  a  wide  sense. 
Horwood  In  a  recent  case  a  clerk  made  a  contract  with  a  money- 

v.  Millar's 

Timber  Co.,  lender  the  effect  of  which  (as  the  Master  of  the  Rolls 
[19171  « 

i  K.  B.  305.  Observe(i)  was  almost  to  reduce  him  to  the  status  of 

a  villein,  adscriptus  glebae.    The  contract  was  held  void 

as  improperly  fettering  the  clerk's  personal  liberty  and 

Denny's      the  free  disposal  of  his  labour.     With  this  case  may  be 

Denny,   '    usefully  compared  another  in  which  a  spendthrift  cove- 

IK.  8.583.  nanted  with  his  father,  who  had  paid  his  debts,  not  to 

live  within  a  certain  distance  of  London  or  to  go  there 

without  his  father's  written  consent.     His  freedom  and 

liberty  of  action  were  in  the  circumstances  held  to  be 

reasonably  restricted  for  his  own  good,  and  the  contract 

was  valid. 


§  2.    Effect  of  Illegality  upon  Contracts  in  which  it  exists. 

What  is         The  effect  of  illegality  upon  the  validity  of  contracts 

of  me-       in  which  it  exists  must  needs  vary  according  to  cir- 

gahty,?      cumstances.     It  may  affect  the  whole  or  only   a   part 

of  the   contract,  and  the  legal  part   may  or  may  not 

be  severable  from  the  illegal.    One  of  the  parties  may 

be  ignorant  of  the  illegal  object  which  the  contract  is 

intended  to  serve,  or  both  may  be  innocent  of  any  illegal 

intention. 

The  contract  may  be  discouraged  in  the  sense  that 
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the  law  will  not  enforce  it,  or  prohibited  in  such  a 
way  as  to  taint  collateral  contracts  and  securities 
given  for  money  advanced  to  promote  an  illegal  trans- 
action or  paid  to  satisfy  a  claim  arising  out  of  such 
a  transaction. 

An  endeavour  will  be  made  to  state  some  rules  which 
may  enable  the  reader  to  work  his  way  through  a  complex 
branch  of  the  law. 

(i)  When  the  contract  is  divisible. 

A  contract  may  consist  of  several  parts  ;    it  may  be  Legal 
divisible  into  several  promises  based  on  several  considera-  contract 
tions,  and  then  the  illegality  of  one  or  more  of  these  fcobe  di, 
considerations  will  not  avoid  all  the  promises  if  those  possible 
which  were  made  upon  legal  considerations  are  severable  illegal. 
from  the  others.    This  is  an  old  rule  and  is  set  forth  in 
Coke's  Reports.     '  That  if  some  of  the  Covenants  of  an  pigofs 

Case,  ii 

Indenture  or  of  the  conditions  endorsed  upon  a  bond  are  Co.  ReP. 

27  b. 

against  law,  and  some  good  and  lawful  ;  that  in  this  case 
the  covenants  or  conditions  which  are  against  law  are 
void  ab  initio,  and  the  others  stand  good.' 

The  rule  holds  whether  the  illegality  exist  by  Statute  or 
at  Common  Law,  though  at  one  time  the  judges  thought 
differently,  and  fearing  lest  statutes  might  be  eluded,  laid 
it  down  that  '  the  statute  is  like  a  tyrant,  where  he  comes  Maievererv. 

J  Redshaw, 

he  makes  all  void,  but  the  common  law  is  like  a  nursing  '  Mod  as- 
father,  makes  only  void  that  part  where  the  fault  is  and 
preserves  the  rest.' 

The  rule  in  its  modern  form  may  be  thus  stated  :  — 


'  Where  you  cannot  sever  the  illegal  from  the  legal  part  of  a  covenant  Per  wnies, 
the  contract  is  altogether  void,  but  where  you  can  sever  them,  whether  \^i.  iffra- 
the  illegality  be  created  by  statute  or  common  law,  you  may  reject  R3™^ 

the  bad  part  and  retain  the  good.'  L-  R-  3  c".  P. 

250. 

Illustrations  of  the  rule  are  to  be  found  in  cases  where 
a  corporation  has  entered  into  a  contract  some  parts  of 
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which  are  ultra  vires,  and  so,  in  a  sense,  unlawful 1 ;   or 
Baines  v.     where  it  is  possible  to  sever  covenants  in  restraint  of  trade 

Geary,  35 

CM  D.  154.  either  as  regards  the  distances  within  which  the  restraint 

Baker  v. 

390^0  520.  applies>  °r  the  persons  with  whom  the  trade  is  to  be  carried 
Bromley  v.  on.     Recent  decisions  furnish  instances  of  covenants  of 

Smith, 

[«9p9l        this  nature  which  are,  and  of  covenants  which  are  not, 

2  K.  B.  235. 

severable. 

(2)  When  the  contract  is  indivisible. 

Where  there  is  one  promise  made  upon  several  con- 
siderations, some  of  which  are  bad  and  some  good,  the 
promise  would  seem  to  be  void,  for  you  cannot  say 
whether  the  legal  or  illegal  portion  of  the  consideration 
most  affected  the  mind  of  the  promisor  and  induced  his 
promise.  An  old  case  which  may  be  quoted  in  its  entirety 
wild  illustrate  this  proposition  : — 

Fetherston        '  Whereas  the  plaintiff  had  taken  the  body  of  one  H.  in  execution 

V  n*Croin    a^  *ne  su^  °^  ^'  ^'  ky  virtue  of  a  warrant  directed  to  him  as  special 

Eliz.  199.      bailiff ;    the  defendant  in  consideration  he  would  permit  him  to  go  at 

large,  and  of  two  shillings  to  the  defendant  paid,  promised  to  pay 

the  plaintiff  all  the  money  in  which  H.  was  condemned.     Upon  non 

assumpsit  it  was  found  for  the  plaintiff.     It  was  moved  in  arrest 

of  judgment,  that  the  consideration  is  not  good,  being  contrary  to  the 

statute  of  23  Hen.  VI,  and  that  a  promise  and  obligation  was  all  one. 

And  though  it  be  joined  with  another  consideration  of  two  shillings, 

yet  being  void  and  against  the  statute  in  part  it  is  void  in  all.' 

(3)  Comparative  effects  of  avoidance  and  illegality. 

A  contract     When  there  is  no  divisibility  of  promises  or  considera- 
may  be      fcion>  we  have  to  consider  first  what  was  the  attitude  of 
the  law  towards  the  transaction  contemplated,  and  next 
what  was  the  mind  of  the  parties  towards  the  law. 

1  These  cases  may  serve  as  an  illustration  of  the  proposition  before  us, 

L.  R.;  H.  L.  but  it  must  be  borne  in  mind  that  Lord  Cairns,  in  The  Ashbury  Carriage  Co. 

*Ante     !=; i   v~  Riche>  has  pointed  out  that  contracts  of  this  nature  are  invalidated 

not  so  much  by  the  illegality  of  their  object  as  by  the  incapacity  of  the 

corporation  to  bind  itself  by  agreement  for  purposes  beyond  its  statutory 

powers. 
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The  law  may  deal  with  a  contract  which  it  would  dis- 
courage in  one  of  three  ways. 

It  may  impose  a  penalty  without  avoiding  the  contract. 

It  may  avoid  the  contract. 

It  may  avoid,  and  penalize  or  prohibit. 

In  this  last  case  we  must  take  the  word  *  penalize  '  to 
mean  not  merely  the  imposition  of  a  penalty,  but  the 
liability  to  damage  for  a  wrong,  or  to  punishment  for 
a  crime.  A  statutory  penalty  is  merely  a  suggestion  of 
prohibition.  Whether  it  is  prohibitory  or  not.  is,  in  every 
case,  a  question  of  construction. 

Thus  we  may  suppose  the  State  to  say  to  the  parties  as 
regards  these  three  kinds  of  transactions  : — 

(a)  You  may  make  the  contract  if  you  please,  but  you  penalized, 
will  have  to  pay  for  it. 

(6)   You  may  make  the  agreement  if  you  please,  but  avoided, 
the  Courts  will  not  enforce  it. 

(c)  You  shall  not  make  the  agreement  if  the  law  can  forbidden, 
prevent  you. 

With  the  first  case  we  are  not  concerned.  There  is 
a  valid  contract  though  it  may  be  expensive  to  the 
parties. 

As  to  the  second  and  third,  difficulties  can  only  arise 
as  regards  collateral  transactions,  for  in  neither  case  can 
the  contract  itself  be  enforced.  The  intentions  of  the 
parties  we  will  postpone  for  the  present.  They  must  be 
assumed  to  know  the  law. 

It  may  be  stated  at  once  that  there  is  a  clear  distinction  Illegal 
between  agreements  which  are  merely  void  and  agreements  nf^ 
which  are  illegal :  between  agreements  which  the  law  will 
not  aid,  and  agreements  which  the  law  desires  to  prohibit : 
and  that  this  distinction  comes  out,  not  in  the  comparative 
validity  of  the  two,  for  both  are  void,  but  in  the  effect 
which    their,  peculiar    character    imparts    to    collateral 
transactions. 

No  contract,  however  innocent  in  itself,  is  good,  if  taint 
2606  q  collateral 
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trans-  designed  to  promote  an  illegal  transaction,  whether  the 
illegality  arises  at  Common  Law,  or  by  Statute. 

L.  R.  i  EX.      In  Pearce  v.  Brooks  a  coach-builder  sued  a  prostitute 
213. 

for  money  due  for  the  hire  of  a  brougham,  let  out  to  her 

with  a  knowledge  that  it  was  to  be  used  by  her  in  the 

furtherance  of  her  immoral  trade.    It  was  held  that  the 

upciiv.      coach-builder  could  not  recover.     And  a  landlord,  who 

Wright, 

I'K'^  06  kac^  ^e*  Premises  to  a  woman  who  was  to  the  knowledge 
of  the  landlord's  agent  the  kept  mistress  of  a  man  who 
was  in  the  habit  of  visiting  her  there,  was  not  permitted 
to  recover  his  rent. 

McKinneii       McKuuiell  lent  Robinson  money  to  play  at  hazard, 

v.  Robinson, 

3M.  &.w.  knowing  that  the  money  was  to  be  so  used.  Hazard 
(together  with  certain  other  games,  Ace  of  Hearts, 
Pharaoh  and  Basset)  is  forbidden 1,  and  the  players 
rendered  subject  to  a  penalty  by  12  Geo.  II.  c.  28,  a  pro- 
hibitory and  penal  statute.  It  was  held  that  the  lender 
could  not  recover. 

Nor  is  a  contract  valid  which  is  intended  to  carry  into 

Caiman  v.    effect  a  prohibited  transaction.    Cannan  was  the  assignee 

6  Aid'.  179.  of  a  bankrupt,  and  sued  Bryce  to  recover  the  value  of 

goods  given  to  Bryce  by  the  bankrupt  in  part  satisfaction 
of  a  bond,  which  in  its  turn  had  been  given  to  Bryce  by 
the  bankrupt  to  secure  the  payment  of  money  lent  by 
Bryce  to  meet  losses  which  had  been  incurred  by  the 

7  Geo.  n.     stock- jobbing  transactions  of  the  bankrupt.     Now  Sir 

John  Barnard's  Act  forbade  not  only  wagers  on  the 
price  of  stock,  but  advances  of  money  to  meet  losses  on 
such  transactions,  and  Bryce  had  lent  money  knowing 
that  it  was  to  meet  such  losses.  Therefore  his  bond  was 
void,  and  no  property  passed  to  him  in  the  goods  given 
in  satisfaction  of  it,  and  Cannan  was  able  to  recover  their 
value. 
Void  The  difference  between  the  effect  of  illegality  and  of 

agree- 
ments. 

1  Roulet  or  roly  poly  is  similarly  prohibited  and  penalized  by  18  Geo.  II. 
0.34. 
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avoidance  is  clear  when  we  look  at  transactions  arising 
out  of  wagers  : — 

'  There  is  certainly  nothing  illegal,'  said  Farwell,  L.  J.,  in  Hyams  [1908]  a 
v.  Stuart  King,  '  in  paying  or  receiving  payment  of  a  lost  bet :    it  is  p.';^.*1 
one  thing  for  the  law  to  refuse  to  assist  either  party  in  their  folly, 
if  they  will  bet ;   it  is  quite  another  to  forbid  the  loser  to  keep  his 
word.' 

In  that  case  the  defendant  was  indebted  to  the  plaintiff 
as  a  result  of  certain  betting  transactions  and  desired 
time  in  which  to  pay.  The  Gaming  Act,  1845,  would  have 
been  a  defence  to  legal  proceedings  for  the  debt,  but  on 
the  plaintiff  threatening  to  declare  the  defendant  a  de- 
faulter, the  defendant  promised  to  pay  in  a  few  days,  if 
the  threat  were  not  carried  out.  On  this  new  promise  and 
consideration  he  was  held  liable. 

It  was  argued  on  his  behalf  that  the  original  transactions 
between  himself  and  the  plaintiff  were  illegal,  and  that 
the  promise  to  pay  even  if  based  on  a  new  consideration 
was  tainted  with  the  illegality  of  the  wager  out  of  which 
it  arose  ;  but  the  Court  of  Appeal  held  that  the  wager 
was  void  only  and  that  therefore  no  taint  of  illegality 
affected  the  subsequent  promise  of  the  defendant. 

So,  too,  before  the  Gaming  Act,  1892,  altered  the  law 
in  this  particular  respect,  as  between  employer  and 
betting  commissioner,  the  ordinary  relations  of  employer 
and  employed  held  good  in  all  respects,  including  the 
ordinary  liability  of  an  employer  to  indemnify  the  person 
whom  he  employed  against  loss  or  risk,  which  might 
accrue  to  him  in  the  ordinary  course  of  the  employment, 
though  the  employment  was  to  make  void  contracts. 

In  Read  v.  Anderson,  therefore,  the  employer  was  com-  13  Q.  B.  D. 

779. 

pelled  to  repay  the  commissioner  money  expended  by 
him  in  discharging  bets  owing  by  his  employer,  even 
though  the  latter  had  revoked  his  authority  to  do  so  ; 
for  had  the  commissioner  not  discharged  them,  he  would 
have  been  posted  as  a  defaulter  and  would  have  lost  his 

S2 
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business  ;  and  against  this  risk  his  employer  was  bound 
to  indemnify  him  1. 

H  Q.  B.  D.  On  the  same  principle  Seymour  v.  Bridge  was  decided. 
An  investor  employed  a  broker  to  buy  shares  for  him 
according  to  the  rules  of  the  Stock  Exchange.  The  Stock 
Exchange  enforces  among  its  members,  under  pain  of 

30  & 31  vict.  expulsion,  agreements  made  in  breach  of  Leeman's  Act, 

c.  29! 

under  which  a  contract  for  the  sale  of  bank  shares  is 
avoided  where  the  contract  does  not  specify  their  numbers 
or  the  name  of  the  registered  proprietor.  Bridge  knew 
of  the  custom,  but  endeavoured  to  repudiate  the  purchase 
.on  the  ground  that  it  was  not  made  in  accordance  with 
the  terms  of  the  Statute.  The  case  w.as  held  to  be 
governed  by  Read  v.  Anderson.  The  employer  is  bound 
to  indemnify  the  employed  against  known  risks  of  the 
employment.  If  the  risks  are  not  known  to  both  parties, 
and  might  reasonably  be  unknown  to  the  employer,  he  is 
Perry  v.  not  so  bound.  Thus  where  an  investor  did  not  know  of 

Barnett, 

'SgQ- B  D-  the  custom,  he  was  held,  under  circumstances  in  other 
respects  precisely  similar  to  those  of  Seymour  v.  Bridge, 
not  to  be  bound  to  pay  for  the  shares. 

(4)  The  intention  of  the  parties. 

Intention,  Where  the  object  of  the  contract  is  an  unlawful  act  the 
contract  is  void,  though  the  parties  may  not  have  known 
that  their  act  was  illegal  or  intended  to  break  the  law. 

when  But  if  the  contract  admits  of  being  performed,  and  is 

a  ;  performed  in  a  legal  way,  the  intention  of  the  parties 

may  become  important ;    for  if  they  did  not  intend  to 

break  the  law,  and  the  law  has  not  in  fact  been  broken, 

1  The  Gaming  Act,  1892,  however,  does  not  touch  the  principle  laid 

15  Q.  B.  D.  down  in  Bridget  v.  Savage  that  a  betting  commissioner  is  bound  to  pay 

3^3-  over  money  actually  received  on  account  of  bets  won  by  him  on  behalf  of 

his  principal.    But  the  principal  would  have  no  claim  for  damages  against 

the  commissioner  if  the  latter  had,  contrary  to  the  terms  of  his  employment, 

Cheshire  v.    made  no  bets  at  all ;  for  there  can  be  no  damages,  nominal  or  substantial, 

XqaoH"'      *or  Breach  of  a  contract  to  make  other  contracts  declared  by  law  to  be 

K  B.  240.     null  and  void. 
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money  due  under  the  contract  will  be  recoverable  even 
though  the  performance  as  originally  contemplated  would 
have  involved  a  breach  of  the  law. 

Morris  chartered  a  ship  belonging  to  Waugh  to  take  waughv. 

L  Morns, 

a  cargo  of  hay  from  Trouville  to  London.    It  was  subse-  L.R.SQ.B. 
quently  agreed  that  the  hay  should  be  unloaded  alongside 
ship  in  the  river,  and  landed  at  a  wharf  in  Deptford  Creek,  under  32  & 
Unknown  to  the  parties  an  Order  in  Council  had  forbidden  s.  78.  ' 
the  landing  of  French  hay.    Morris,  on  hearing  this,  took 
the  cargo  from  alongside  the  ship  without  landing  it,  and 
exported  it.     The  vessel  was  delayed  beyond  the  lay-  unless 
days,  and  Waugh  sued  for  damages  arising  from  the  can'beand 
delay.    Morris  set  up  as  a  defence  that  the  contract  (viz.  is  lesally 
the  charter-party)  contemplated  an  illegal  act,  the  landing  formed; 
of  French  hay  contrary  to  the  Order  in  Council.    But  the 
defence  did  not  prevail  :  — 

'  Where  a  contract  is  to  do  a  thing  which  cannot  be  performed  at  p  208. 
without  a  violation  of  the  law,  it  is  void  whether  the  parties  knew 
the  law  or  not.  But  we  think  that  in  order  to  avoid  a  contract  which 
can  be  legally  performed,  on  the  ground  that  there  was  an  intention 
to  perform  it  in  an  illegal  manner,  it  is  necessary  to  show  that  there 
was  the  wicked  intention  to  break  the  law  ;  and  if  this  be  so  the 
knowledge  of  what  the  law  is  becomes  of  great  importance.' 

Again,  the  general  rule  needs  modification  where  only  or  unless 
one  of  the  parties  had  the  intention  to  break  the  law.  tenfVof" 
Such  a  case  could  only  arise  where  the  contract  was  to  one  only. 
do  a  thing  innocent  in  itself,  but  designed  to  promote  an 
illegal  purpose.    We  may  perhaps  lay  down  with  safety 
the  following  rules. 

Where  the  innocent  party  knows  nothing  of  the  illegal  Rights  of 
object   throughout   the   transaction,    he   is   entitled   to 


recover  what  may  be  due  to  him.     If  the  plaintiff  in  to  sue, 

to  avoid. 

Pearce  v.  Brooks  had  known  nothing  of  the  character  of  L.  R.  i  EX. 

21^. 

his  customer,  it  cannot  be  supposed  that  he  would  have 
been  unable  to  recover  the  hire  of  his  brougham. 

Where  the  innocent  party  becomes  aware  of  the  illegal 
purpose  of  the  transaction  before  it  is  completed  or  while 
it  is  still  executory  he  may  avoid  the  contract. 
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cowan  v.         Milbourn  let  a  set  of  rooms  to  Cowan  for  certain  days  ; 

Milbourn, 

L.^R.  2  EX.  then  he  discovered  that  Cowan  proposed  to  use  the  rooms 
for  the  delivery  of  lectures  which  were  unlawful  because 
blasphemous  within  the  meaning  of  9  &  10  Will.  III.  c.  32  ; 
he  refused,  and  was  held  entitled  to  refuse,  to  carry  out 
the  agreement.1 

How  If  the  innocent  party  to  the  contract  discover  the 

know-dby  illegal  purpose  before  it  is  carried  into  effect,  it  would  seem 
ledge.        that  he  could  not  recover  on  the  contract  if  he  allowed 

L.  R.  2  EX.  it  to  be  performed,  and  that  the  defendant  in  Cowan  v. 
230. 

Milbourn  could  not  have  recovered  the  rent  of  his  rooms, 

if,  having  let  them  in  ignorance  of  the  plaintiff's  inten- 
tions, he  allowed  the  tenancy  to  go  on  after  he  had  learned 
the  illegal  purpose  which  his  tenant  contemplated. 

(5)  Securities  for  money  due  on  illegal  transactions. 

The  validity  of  bonds  or  negotiable  instruments  given 

to  secure  the  payment  of  money  due  or  about  to  become 

due  upon  an  illegal  or  void  transaction,  does  not  depend 

entirely  upon  the  distinction  which  we  have  drawn  between 

transactions  which  are  illegal  and  those  which  are  void. 

Where  A  security  may  be  given  in  consideration  of  a  transaction 

tionis       which  is  wholly  past.    Here  comes  in  the  elementary  rule 

past>         that  gratuitous  promises  are  not  binding  unless  they  are 

under  seal.    Applying  this  rule  to  bonds  and  negotiable 

instruments,  we  may  say  that  a  bond  under  seal  given  in 

respect  of  a  past  transaction  would  be  a  valid  promise,  and 

that  being  wholly  gratuitous,  and  founded  on  motive,  a 

Court  of  Law  would  not  inquire  into  the  character  of  the 

motive. 

Thus  a  bond  given  in  consideration  of  past  illicit  co- 
Ayerst  v.     habitation  is  binding  because  under  seal :   while  a  nego- 

J  en  kins, 

i6Eq.275.  tiable  instrument  given  on  such  consideration  would,  as 

1  So  far  as  Cowan  v.  Milbourn  decided  that  the  lectures  intended  to  be 
given  were  blasphemous  within  the  meaning  of  9  &  i  o  WilL  HI.  c.  3  2  and 
therefore  unlawful,  it  is  overruled  byBoivman  v.  Secular  Society,  [1917]  A.  C. 
406 ;  but  its  authority  for  the  principle  stated  in  the  text  is  not  affected. 
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between  the  immediate  parties,  be  invalid,  not  on  the  Beaumont 

v.  Reeve, 

ground  that  the  consideration  was  illegal,  but  because  8  Q- B-  483- 
there  was  no  consideration  at  all. 

As  regards  transactions  which  are  pending  or  contem-  where  it 
plated,  we  are  met  by  an  anomalous  distinction  which 
divides  securities  for  our  present  purpose  into  three  groups. 

(a)  Let  us  deal  first  with  securities  under  seal.  Security 

If  given  for  money  due  in  respect  of  a  prohibited  trans- 
action they  are  void. 

Fisher  conveyed  land  to  Bridges  in  order  that  it  might  Fisher  v. 

'  °          Bridges,  3 


be  resold  by  lottery,  a  transaction  forbidden  under  E-& 2.642. 
stringent  penalties  by  12  Geo.  II.  c.  28.  After  the  land 
was  conveyed,  Bridges  covenanted  to  pay  a  part  of  the 
purchase  money  by  a  fixed  date,  or  failing  this,  by  half- 
yearly  instalments.  The  Exchequer  Chamber,  reversing 
the  judgment  of  the  Queen's  Bench,  held  that  the  covenant 
could  not  be  enforced.  It  was  given  to  secure  a  payment 
which  became  due  as  the  result  of  an  illegal  transaction, 
and  the  bond  was  tainted  with  the  illegality  of  the  purpose 
it  was  designed  to  effect. 

But  a  transaction  may  be  only  unlawful  in  the  sense  that 
it  is  avoided.    In  that  case  a  security  given  in  respect  of  Security 

.,   .  ,,  ,      ,.  .,  ,   underseal, 

it  is  on  the  same  footing  as  a  security  given  in  respect  of  transac- 
a  transaction  which  is  wholly  past.    It  is  valid  if  under  tlonvoid 
seal ;  otherwise  void  as  between  the  immediate  parties. 

A  corporation  borrowed  money  on  mortgage  without 
first  obtaining  leave  of  the  Lords  of  the  Treasury  ;  this 
was  declared  to  be  '  unlawful '  by  the  Municipal  Corpora-  s&6wui. 
tions  Act.  But  as  they  had  received  the  money,  and 
promised  under  seal  to  repay  it,  they  were  held  bound  by 
their  promise. 

'  Is  there  anything  in  the  Act  which  prohibits  a  corporation  from  Payne  v. 
entering  into  a  covenant  to  pay  its  lawful  debts  ?  It  is  argued  that  Brecon,  3 
s.  94  renders  this  covenant  void.  But  that  section  only  says  that  it  '  *79' 

shall  not  be  lawful  to  mortgage  any  lands  of  the  corporation  except 
with  the  approbation  of  the  Lords  of  the  Treasury,  which  was  not 
obtained  in  this  case ;  and  although  the  mortgage  may  be  invalid, 
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that  is  no  reason  why  the  corporation  should  not  be  liable  on  their 
covenant  to  repay  the  mortgage  money.' 

Securities       (M  We  now  come  to  negotiable  instruments. 

not  under 

seal,  In  dealing  with  these  we  have  to  consider  the  effect  of 

a  flaw  in  their  original  making  not  only  as  between  the  im- 
mediate parties  but  as  affecting  subsequent  holders  of  the 
instrument.    And  we  may  lay  down  the  following  rules  : — 
void  as          (i)  A  negotiable  instrument  made  and  given  as  security 
immediate  for  a  void,  or  illegal  transaction,  is,  in  either  case,  as 
parties,     between  the  immediate  parties,  void.    A  promissory  note 
was  given  in  payment  of  a  bet  made  on  the  amount  of  the 
Fitch  v.      hop  duty  in  1854.    The  bet  was  void  by  the  Gaming  Act, 
E.  &  B'.  245.  1845,  and  the  Court  was  clear  that  as  between  the  original 
or  immediate  parties  the  note  was  void  also.    There  was 
no  liability  to  pay  the  lost  bet ;    and  therefore  no  con- 
sideration for  the  note  given  to  secure  its  payment.    The 
position  of  the  indorsee  who  brought  the  action  shall  be 
explained  presently. 

Right  of        (ii)  If  the  instrument  is  made  and  given  to  secure  pay- 
ment      nient  of  money  due  or  about  to  become  due  upon  an  illegal 
holder,      transaction  a  subsequent  holder  loses  the  benefit  of  the  rule 
as  to  negotiable  instruments,  that  consideration  is  pre- 
Effect  on   sumed  till  the  contrary  is  shown  :  he  may  be  called  upon  to 
quent        show  that  he  gave  consideration,  and  that  he  knew  nothing 
older.      Q£  fae  illegality,  before  he  will  be  entitled  to  recover. 

But  if  the  instrument  has  an  honest  origin  the  maker  or 

acceptor  cannot  set  up,  as  a  defence  against  a  subsequent 

indorsee,  that  the  indorsement  was  made  for  an  illegal 

Flower  v.     consideration,  unless  he  can  show  that  he  is  injuriously 

Sadler,  10 

Q.  B.  D.  572.  affected  by  the  transaction  between  indorser  and  indorsee, 
(iii)  If  the  instrument  is  given  to  secure  payment  of 
money  due  or  about  to  become  due  upon  a  void  transaction, 
it  is  as  between  the  immediate  parties  void,  but  a  subse- 
quent  holder  is  not  prejudiced  by  the  fact  that  the 
original  transaction  was  avoided  by  statute. 
In  Fitch  v.  Jones,  above  cited,  the  action  was  brought 
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by  the  indorsee  of  a  promissory  note  given  in  payment  of 
a  bet  on  the  amount  of  the  hop  duty.  The  main  question 
for  the  Court  was  '  whether  the  plaintiff  was  bound  on 
proof  of  the  origin  of  the  note  to  show  that  he  had  given 
consideration  for  the  note,  or  whether  it  was  for  the 
defendant  to  show  that  he  had  given  none.' 

'  I  am  of  opinion,'  said  Lord  Campbell,  '  that  the  note  did  not  take 
its  inception  in  illegality  within  the  meaning  of  the  rule.  The  note 
was  given  to  secure  payment  of  a  wagering  contract,  .  .  .  but  it  was 
not  illegal :  there  is  no  penalty  attached  to  such  a  wager ;  it  is  not  in 
violation  of  any  statute,  nor  of  the  Common  Law,  but  it  is  simply 
void,  so  that  the  consideration  was  not  an  illegal  consideration,  but 
equivalent  in  law  to  no  consideration  at  all.' 

(c)  The  effect  of  the  Gaming  Act,  1835,  upon  securities 
given  in  respect  of  wagers  on  *  games  and  pastimes  '  has 
already  been  noticed.  Such  securities  are  deemed  to  be 
given  for  an  illegal  consideration  l ;  and  thus  this  class  of 
wagers  is  placed  in  a  peculiar  position.  A  wager  is  not 
in  itself  unlawful,  it  is  only  void  :  but  securities  given  for 
money  due  on  wagers  of  a  certain  sort  are  in  a  worse  posi- 
tion than  the  wagers  themselves.  The  consideration  for 
them  is  deemed  to  be  illegal :  thus  they  are  not  merely  void 
but  illegal  as  between  the  original  parties ;  and  the  taint 
of  illegality  affects  a  subsequent  holder,  who  although  the 
original  transaction  was  only  void,  must  show  that  he  gave  Tatam  v. 
consideration  for  the  security,  and  may  still  be  disentitled  23aQ.aB.  D. 
to  recover,  unless  he  also  proves  that  he  knew  nothing  of 
the  illegality  of  its  origin.  If,  on  the  other  hand,  the  Liiieyv. 

.  Rankin,  56 

security  is  given  in  respect  of  a  wager  not  on  a  game  or  L-  J-  Q-  & 
pastime,  it  is  immaterial  whether  a  subsequent  holder  for 
value  knows  of  the  circumstances  of  its  origin  or  not. 

1  It  will  be  remembered  that  the  earlier  Act  of  Anne  had  made  them    9  Anne, 
wholly  void,  and  thus  an  innocent  indorsee  for  value  might  be  seriously    c'  '"*' 
prejudiced.    This  same  hardship  will  also,  by  reason  of  s.  5  of  the  Betting  and 
Loans  (Infants)  Act,  1892,  affect  the  bonafide  holder  of  a  security  given  by 
a  person  in  respect  of  an  agreement  to  pay  a  loan  contracted  by  him  during 
infancy  and  void  in  law. 
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(6)  Can  a  man  be  relieved  from  a  contract  which  Tie  knew 
to  be  unlawful  ? 

Illegality  It  remains  to  consider  whether  a  party  to  an  illegal 
the>dmet  contract  can  under  any  circumstances  make  it  a  cause  of 
no  ground  action.  The  rule  is  clear  that  a  party  to  such  a  contract 

for  avoid-  * 

ance,         cannot  come  into  a  Court  of  Law  and  ask  to  have  his 


.      illegal  object  carried  out  ;   nor  can  he  set  up  a  case  in 

Pearl  Life 

Assurance    which  he  must  necessarily  disclose  an  illegal  purpose  as 

i  K.  B.  558.  faQ  groundwork  of  his  claim  ;  and  this  rule  holds  although 

neither  party  had  any  intention  of  breaking  the  law. 

The  rule  is  expressed  in  the  maxim,  '  in  pari  delicto  potior 

est  conditio  defendentis* 

But  there  are  exceptional  cases  in  which  a  man  may  be 

relieved  of  an  illegal  contract  into  which  he  has  entered  ; 

cases  to  which  the  maxim  just  quoted  does  not  apply. 

unless       They  fall  into  three  classes  :   (i)  The  contract  may  be  of 

be  not       a  kind  made  illegal  by  statute  in  the  interests  of  a  par- 

efeKcto*      ticular  class  of  persons  of  whom  the  plaintiff  is  one  ;    (2) 

the  plaintiff  may  have  been  induced  to  enter  into  the 

contract  by  fraud  or  strong  pressure  ;    (3)  no  part  of  the 

illegal  purpose  may  have  been  carried  into  effect  before 

it  is  sought  to  recover  the  money  paid  or  goods  delivered 

in  furtherance  of  it. 

(a)  The  Moneylenders  Act,  1900,  illustrates  the  first 

class  of  cases.     A  contract  made  with  a  moneylender  who 

has  failed  to  register  himself  under  the  Act  is  illegal  and 

void.     The  lender  cannot  therefore  recover  the  money 

Bonnard     lent  ;   but  since  the  Act  was  passed  for  the  protection  of 

[1906]  i  en.  persons  dealing  with  moneylenders,  the  borrower,  though 

N^lnli     ne  nas  entered  into  an  illegal  contract,  can  recover  securi- 

[igo^i'ch.  ties  placed  in  the  hands  of  the  lender  ;   though  he  may 

be  put  on  terms  as  to  the  repayment  of  the  money 

borrowed. 

(6)     Two   decisions   illustrate   the   second   class.     In 
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Reynell  v.  Sprye  Sir  Thomas  Reynell  was  induced,  by  the  ID.M.&G. 

p.  ooo. 

fraud  of  Sprye,  to  make  a  conveyance  of  property  in 
pursuance  of  an  agreement  which  was  illegal  on  the 
ground  of  champerty.  He  sought  to  get  the  conveyance 
set  aside  in  Chancery.  It  was  urged  that  the  parties  were 
in  pari  delicto,  and  that  therefore  his  suit  must  fail ;  but 

the  Court  was  satisfied  that  he  had  been  induced  to  enter  Parties 

o,  i          •  i       i  no*i  *'n 

into  the  agreement  by  the  fraud  of  Sprye,  and  considered  delicto, 

him  entitled  to  relief. 

'  Where  the  parties  to  a  contract  against  public  policy,  or  illegal,   at  P-  679- 
are  not  in  pari  delicto  (and  they  are  not  always  so),  and  where  public 
policy  is  considered  as  advanced  by  allowing  either,  or  at  least  the 
more  excusable  of  the  two,  to  sue  for  relief  against  the  transaction, 
relief  is  given  him.' 

In  Atkinson  v.  Denby,  the  plaintiff,  a  debtor,  offered  his  6  H.  &  N. 
creditors  a  composition  of  55.  in  the  pound.  Denby  was  ?  "•  &  N. 
an  influential  creditor,  whose  acceptance  or  rejection  of 
the  offer  might  determine  the  decision  of  several  other 
creditors.  He  refused  to  assent  to  the  composition  unless 
Atkinson  would  make  him  an  additional  payment  of  £50, 
in  fraud  of  the  other  creditors.  This  was  done  :  the 
composition  arrangement  was  carried  out,  and  Atkinson 
sued  to  recover  the  £50,  on  the  ground  that  it  was  a  pay- 
ment made  by  him  under  oppression  and  in  fraud  of  his 
creditors.  It  was  held  that  he  could  recover  ;  and  the 
Court  of  Exchequer  Chamber,  affirming  the  judgment 
of  the  Court  of  Exchequer,  observed — 

'  It  is  said  that  both  parties  are  in  pari  delicto.  It  is  true  that 
both  are  in  delicto  because  the  act  is  a  fraud  upon  the  other  creditors  : 
but  it  is  not  par  delictum,  because  one  has  power  to  dictate,  the  other 
no  alternative  but  to  submit.' 

(c)  The  third  exception  relates  to  cases  where  money  or  there 

if  if  i 

has  been  paid,  or  goods  delivered,  for  an  unlawful  purpose 
which  has  not  been  carried  out. 

The  law  is  not  quite  satisfactorily  settled  on  this  point, 
but  its  present  condition  may  be  thus  stated. 
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i9?  £0°'        *n  Taylor  v.  Bowers  it  was  said  by  Hellish,  L.  J.,  that— 

'  If  money  is  paid  or  goods  delivered  for  an  illegal  purpose,  the  person 
who  had  so  paid  the  money  or  delivered  the  goods  may  recover  them 
back  before  the  illegal  purpose  is  carried  out :  but  if  he  waits  till  the 
illegal  purpose  is  carried  out,  or  if  he  seeks  to  enforce  the  illegal  trans- 
action, in  neither  case  can  he  maintain  an  action.' 

The  case  to  which  these  words  applied  was  a  fictitious 
assignment  of  goods  in  fraud  of  creditors  ;  the  contem- 
plated fraud  was  not  carried  out  and  the  plaintiff  desired 
to  recover  his  goods  from  one  to  whom  they  had  been 
subsequently  transferred  under  a  bill  of  sale  ;  and  it  was 
held  that  he  was  entitled  to  do  so.  It  is  however  difficult  to 
say  that  the  fictitious  assignment  was  anything  but  a  part- 
performance  of  the  illegal  purpose  ;  and  it  is  permissible 

iQ.  B.  D.  to  doubt  whether  the  principle  as  stated  in  Taylor  v. 
Bowers  was  correctly  applied  to  the  facts  in  that  case. 

Cases  of  Subsequent  cases  bear  out  this  view.  In  Kearley  v. 
Thompson,  Messrs.  Thompson,  a  firm  of  solicitors  acting 
^°r  *^e  Peti*i°ner>  creditor  of  Clarke,  a  bankrupt,  agreed 

tract.        with  Kearley,  a  friend  of  Clarke,  that  in  consideration  of 

24  Q.  B.  D. 

742.  the  payment  of  their  costs  they  would  not  appear  at  the 

public  examination  of  Clarke,  nor  oppose  the  order  for 
his  discharge.  They  carried  out  the  first  part  of  the 
agreement,  but  before  any  application  was  made  for 
Clarke's  discharge,  Kearley  sought  to  recover  the  money 
which  he  had  paid,  on  the  ground  that  it  was  considera- 
tion for  a  promise  to  prevent  the  course  of  justice  and  that 
the  contract  was  not  wholly  carried  out.  The  Court  of 
Appeal,  in  a  judgment  indicating  doubts  as  to  the  correct- 
see  at  p.  746  ness  of  the  decision  in  Taylor  v.  Bowers,  held  that  he  could 
not  recover. 

at  p-  747-  '  Suppose  a  payment  of  £100,'  said  Fry,  L.  J.,  '  by  A  to  B  on  a 
contract  that  the  latter  shall  murder  C  and  D.  He  has  murdered  C  but 
not  D.  Can  the  money  be  recovered  back  ?  In  my  opinion  it  cannot 
be.  I  think  that  case  illustrates  and  determines  the  present  one.' 

jlucTne "  iv>;      ^°  a^so  m  smother  case  a  man  procured  another  to  go 
Q.  3.0.561  k^}  for  jj-m  Qn  f^e  terms  that  he  deposited  the  amount 
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of  the  bail  in  the  hands  of  his  surety  as  an  indemnity 
against  his  possible  default.  He  sued  his  surety  for  the 
money  on  the  ground  that  his  contract  was  illegal,  that  no 
illegal  purpose  had  been  carried  out  (since  he  did  not  fail  to 
appear),  that  the  money  was  still  intact,  and  that  he 
could  recover  it.  The  Court  of  Appeal  (overruling  an 
earlier  decision)  held  that  the  illegal  object  was  carried 
out  when,  by  reason  of  the  plaintiff's  payment  to  his 
surety,  the  surety  lost  all  interest  in  seeing  that  the 
conditions  of  the  recognizance  were  performed. 

Thus  it  would  appear  that  the  true  rule  is  that  where 
any  part-performance  of  an  illegal  contract  has  taken 
place,  money  paid  or  goods  delivered  in  pursuance  of  it 
cannot  be  recovered  back.  But  we  must  note  two 
exceptional  cases  in  this  connexion. 

(i)  Marriage  brokage  contracts  (though  it  is  not  easy  to  Marriage 
see  why  it  should  be  so)  constitute  a  genuine  exception  Co^age 
to  the  rule.  tracts. 

In  Hermann  v.  Charlesworth  a  lady  paid  money  to  the  [1905] 

2K.  8.123. 

proprietors  of  a  newspaper  with  a  view  to  obtaining  by 
advertisement  an  offer  of  marriage.  After  advertisements 
had  appeared,  but  before  any  marriage  had  been  arranged, 
she  brought  an  action  to  recover  the  money.  It  was 
argued  on  behalf  of  the  defendant  that,  inasmuch  as  the 
contract  had  been  in  part  performed,  the  action  could 
not  be  maintained.  But  Collins,  M.  R.,  said  : — 

'  There  was,  no  objection  at  common  law,  till  perhaps  a  hundred 
years  ago,  to  such  contracts  ;  but  the  Courts  of  Equity  took  a  different 
view,  and  in  consequence  the  Courts  of  Common  Law  modified  their 
view  of  the  matter  and  shaped  their  course  accordingly.     Equity  did 
not  take  the  view  that  in  the  case  of  a  contract  of  this  particular  kind, 
tainted  with  illegality,  a  case  for  relief  could  only  be  considered  when 
there  had  been  a  total  failure  of  consideration.     As  was  pointed  out 
by  Lord  Hardwicke  hi  Cole  v.  Gibson,  equity  reserves  to  itself  the   ,  ves.  Sen. 
right  to  intervene  even  when  something  has  been  done  in  part  per-   •!'03> 
formance  of  the  contract,  or  even  when  the  marriage  has  taken  place.' 

On  this  broad  ground,  therefore,  the  plaintiff  was  held 
entitled  to  recover  the  money  she  had  paid. 
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Money          (ii)  There  are  numerous  cases  in  which  money  has  been 

Dl&CCCl 

£ith  placed  in  the  hands  of  a  stakeholder  to  abide  the  result 
holder  °^  a  wa§er  '•>  *n  su°h  cases  the  money  has  been  held  to  be 
recoverable  from  the  stakeholder  either  before  or  after 
the  determination  of  the  wager,  and  even  after  the  money 
has  been  paid  to  the  winner,  if  before  payment  the 
authority  to  pay  was  withdrawn  by  the  party  seeking  to 
recover. 

It  does  not  appear  to  matter  whether  the  wager  turns 
on  the  result  of  an  unlawful  transaction,  or  not  :  as 
between  the  parties  the  wager  is  no  more  than  a  void 
transaction.  Nor  does  the  Gaming  Act  of  1892  affect 
the  rights  of  the  parties.  Two  cases  will  illustrate  the 
law  on  this  point. 

Hampden  put  £500  into  the  hands  of  Walsh  to  abide 


Q.  B.  D.  189.  the  result  of  a  bet  that  the  earth  was  flat.  He  lost  the  bet, 
and  before  the  money  was  paid  he  reclaimed  his  stake  from 
Walsh.  Walsh  paid  it  to  the  winner  and  was  held  liable 
to  repay  the  amount  to  Hampden. 

Barclay  v.  Pearson  started  a  lottery  styled  '  The  Missing  Word 
[1893]  a'ch.  Competition.'  A  sentence  was  published,  omitting  the 
last  word,  and  an  invitation  was  issued  to  the  public,  any 
one  of  whom  might  send  a  shilling  and  a  word  suitable 
to  fill  the  vacant  place  in  the  sentence.  Those  who 
guessed  the  right  word  shared  the  sum  thus  collected. 

The  determination  of  the  right  word  was  reduced  to  an 
absolute  uncertainty.  One  of  a  number  of  sealed  packets, 
each  containing  a  suitable  word,  was  opened  at  hazard 
after  the  competition  closed.  This  contained  the  Missing 
Word. 

Such  a  lottery  was  unlawful,  and  penalized  by  42 
Geo.  III.  c.  119  ;  but  as  between  the  various  contributors 
the  transaction  was  a  simple  wager  in  which  each  man 
deposited  a  shilling  with  a  stakeholder  to  abide  the 
chance  of  his  guess. 

The  payments  in  one  competition  amounted  to  £23,000, 
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md  those  who  guessed  the  right  word  were  1358  in  num- 
ber :  but  before  their  shares  could  be  paid  over  to  them 
;he  competition  was  alleged  to  be  illegal,  and  the  money 
ivas  paid  into  Court.  Stirling,  J.,  found  that  the  trans- 
iction  was  a  lottery,  and  was  unlawful ;  that  the  Court 
3ould  not  aid  in  the  distribution  of  the  fund,  but  that 
3ach  contributor  might  recover  his  shilling  from  Pearson, 
io  whom  he  ordered  the  entire  sum  to  be  repaid  in  order 
bhat  he  might  meet  any  legal  claim. 

These  cases  do  not  conflict  with  the  principle  of  Read  v. 
Anderson,  nor  with  the  decision  in  Kearley  v.  Thomson ; 
they  are  cases  of  payment  of  money  to  an  agent  to  be 
disposed  of  according  to  the  principal's  direction.     The 
person  employed  is  only  a  stakeholder  and  cannot  suffer 
by  the  revocation  of  his  authority  ;  and  the  wager  itself 
which  is  the  object  of  the  transaction  is  only  void,  not  jadison*v' 
illegal,  and  so  would  not  be  affected  by  the  unlawf ulness  BlK    J 
of  the  lottery  which  brought  together  the  parties  to  the  smun^Ld., 
wagers  ;    nor  does  the  Gaming  Act  of  1892  affect  the  / Q*B.  744. 
liabilities  of  a  stakeholder. 

(7)  Contracts  lawful  where  made  but  unlawful  in  England. 

We  have  seen  that  a  contract,  valid  according  to  its 
proper  law,  is  actionable  in  the  Courts  of  this  country. 
So  far  does  this  rule  go  that  a  contract  for  the  purchase 
and  delivery  of  slaves,  made,  and  to  be  performed,  in 
Brazil,  was  held  (two  judges  dissenting)  to  be  actionable 
in  England  on  the  ground  that  the  contract  was  lawful  Santos  v. 

Illidge, 

in  the  place  where  it  was  made  and  was  not  distinctly  |£-B.N.S. 
prohibited  by  our  law. 

But  the  judges  who  took  this  view  stated  that  if  the 
transaction  '  was  an  offence  against  the  laws  here,'  if  it  p.  868. 
was  'by  Act  of  Parliament  prohibited,'  it  could  not  be  p. 874. 
enforced,  even  though  the  other  contracting  party  might 
by  the  laws  of  his  country  enter  into  it.    No  suggestion 
was  made  that  slavery  was  an  offence  against  morality, 
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so  grave  that  no  dealings  concerned  with  the  purchase 
or  delivery  of  slaves  could  be  considered  in  English 
Courts. 

There  is,  however,  authority  to  show  that  other  con- 
ditions may  exist,  short  of  statutory  prohibition,  which 
will  prevent  our  Courts  from  enforcing  a  contract  even 
though  it  may  be  valid  by  its  proper  law. 

SD.G.&M.  In  Hope  v.  Hope  an  agreement  was  made  in  France  for 
obtaining  a  divorce  by  collusion.  The  divorce  proceedings 
were  to  take  place  in  this  country. 

i6c.B.N.s.     In  Grell  v.  Levy  an  agreement,  also  made  in  France, 

73  • 

provided  for  the  recovery,  by  an  attorney  practising  in 
England,  of  a  debt  for  his  client  half  of  which  he  was  to 
retain  for  himself. 

In  each  case  the  Court  declined  to  enforce  the  agree- 
ment. It  should  be  noted  that  in  each  case  the  agreement 
was  to  be  performed  in  this  country,  and  that  the  one 
involved  an  interference  with  the  course  of  justice,  while 
the  other  not  merely  contemplated  champerty  but  was 
made  by  an  officer  of  the  Courts  of  this  country. 
[1909]  On  the  other  hand  in  Saxby  v.  Fulton,  it  was  held  that 

2  lv.  o.  2Oo. 

money  lent  for  gaming  at  Monte  Carlo,  where  gaming 

was  lawful,  could  be  recovered  in  England,  because  the 

at  p.  232.     various  English  statutes  only  'show  that  the  policy  of 

the  Legislature  is  to  deal  in  a  disciplinary  fashion  with 

certain  particular  manifestations  of  the  gambling  spirit, 

and  do  not  establish  a  public  policy  which  is  contravened 

by  any  transaction  connected  with  betting  or  games  of 

chance.'    But  no  action  will  lie  in  any  circumstances  on 

Mouiis  v.     a  cheque  given  for  money  lent  abroad  for  paying  gaming 

[  19071        debts,  by  reason  of  the  operation  of  the  Gaming  Act,  1835  ; 

i  K.  B.  740. 

at  any  rate  if  the  cheque  is  one  payable  in  England. 

A  more  difficult  case  is  that  of  Kaufman  v.  Gerson. 
[1904]  The  husband  of  Mrs.  Gerson,  the  defendant,  living  in 
(c.A.)'59i.  France,  had  there  appropriated  to  his  own  use  money 

entrusted  to  him  for  other  purposes,  and  was  liable  to 
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criminal  proceedings  by  French  law.  Kaufman  threatened 
to  prosecute,  and  Mrs.  Gerson  promised  him  a  sum  of 
money  in  consideration  of  his  refraining  from  the  course 
which  he  threatened. 

Such  an  agreement  was  valid  by  French  law,  but  the 
Court  of  Appeal  held  that  money  due  under  it  was  not 
recoverable  in  this  country  because  the  moral  pressure 
brought  to  bear  upon  the  wife  to  compromise  proceedings 
which  would  have  brought  discredit  on  her  husband 
conflicted  '  with  what  are  deemed  to  be  in  England  essen- 
tial public  or  moral  interests.' 

It  is  true  that  an  agreement  obtained  by  moral  pressure  wuiiams  v. 

of  the  sort  here  exercised  would  not  hold  good  if  made  L.R.IH.L 

200. 

in  England  and  with  the  object  of  stifling  an  English 
prosecution  ;  but  the  criminal  proceedings  which  were 
compromised  by  the  agreement  in  question  were  pro- 
ceedings in  the  French  Courts,  though  the  balance  of  the 
sum  agreed  to  be  paid  was  sought  to  be  recovered  here. 
It  seems  however  that  the  English  Courts  will  in  all  cases 
reserve  to  themselves  the  right  to  decide  whether  the 
conduct  of  a  plaintiff  is  such  as  to  disentitle  him  to  enforce 
a  contract  alleged  to  have  been  obtained  by  unfair  means, 
whatever  may  be  the  view  of  a  foreign  law  upon  the 
subject  ;  but  the  *  essential  public  or  moral  interests  ' 
involved  in  Kaufman  v.  Gerson  certainly  appear  slight  as 
compared  with  those  that  Santos  v.  Illidge  called  in 
question  —  the  purchase  and  sale  of  slaves. 

It  may  well  be,  however,  that  the  latter  case  would 
now  be  decided  differently  by  an  English  Court. 

On  the  whole,  therefore,  it  is  probably  safe  to  say  that 
a  contract  valid  by  its  proper  law  and  by  the  law  of  the 
place  where  it  is  to  be  performed  is  actionable  in  England, 
unless  it  conflicts  with  English  ideas  of  public  policy  or  Dynamic 
morality.    If,  however,  the  contract  is  to  be  performed  in  Tmtoytiglsi 
England,  the  established  rules  of  English  law  will  prevail.  *98- 
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PART  III 

THE  OPERATION  OF  CONTRACT 

WE  come  now  to  deal  with  the  effects  of  a  valid  contract 
when  formed,  and  to  ask,  To  whom  does  the  obligation 
extend  ?  Who  have  rights  and  liabilities  under  a  contract  ? 

And  then  this  further  question  arises,  Can  these  rights 
and  liabilities  be  assigned  or  pass  to  others  than  the 
original  parties  to  the  contract  ? 

In  answer  to  these  questions  we  may  lay  down  two 
general  rules. 

(1)  No  one  but  the  parties  to  a  contract  can  be  bound 
by  it  or  entitled  under  it. 

(2)  Under  certain  circumstances  the  rights  and  liabilities 
created  by  a  contract  may  pass  to  a  person  or  persons 
other  than  the  original  parties  to  it,  either  (a)  by  act  of 
the  parties,  or  (6)  by  rules  of  law  operating  in  certain 
events. 

These  two  rules  seem  at  first  to  look  like  one  rule  subject 
to  certain  exceptions,  but  they  are  in  fact  distinct.  The 
parties  cannot,  by  their  agreement,  confer  rights  or 
impose  liabilities,  in  respect  of  the  agreement,  upon  any 
but  themselves.  But  they  may  by  certain  methods  and 
under  certain  circumstances  drop  out  of  the  obligation 
so  created,  and  be  replaced  by  others  who  assume  their 
rights  or  liabilities  under  the  contract. 

Thus — (i)  If  John  Doe  contracts  with  Richard  Roe, 
their  contract  cannot  impose  liabilities  or  confer  rights 
upon  John  Styles. 

(2)  But  there  are  circumstances  under  which  John  Doe 
or  Richard  Roe  may  substitute  John  Styles  for  himself 
as  a  party  to  the  contract,  and  there  are  circumstances  under 
which  the  law  would  operate  to  effect  this  substitution. 


CHAPTER  VIII 
The  Limits  of  the  Contractual  Obligation 

THE  general  rule  that  a  person  who  is  not  a  party  to  Contract 
a  contract  cannot  be  included  in  the  rights  and  liabilities  confer 
which  the  contract  creates — cannot  sue  or  be  sued  upon  risllte 
it — is  an  integral  part  of  our  conception  of  contract. 
A  contract  is  an  agreement  between  two  or  more  persons, 
by  which  an  obligation  is  created,  and  those  persons 
are  bound  together  thereby.     If  the  obligation  takes  the 
form  of  a  promise  by  A  to  X  to  confer  a  benefit  upon  M , 
the  legal  relations  of  M  are  unaffected  by  that  obligation. 
He  was  not  a  party  to  the  agreement  ;   he  was  not  bound 
by  the  vinculum  juris  which  it  created  ;  the  breach  of  that 
legal  bond  cannot  affect  the  rights  of  a  party  who  was 
never  included  in  it. 

Nor,  again,  can  liability  be  imposed  on  M  by  agreement  or  impose 
between  A  and  -X".     In  contract,  as  opposed  to  other  on  a  third 
forms  of  obligation,  the  restraint  which  is  imposed  on  Par*y- 
individual  freedom  is  voluntarily  created  by  those  who 
are  subject  to  it — it  is  the  creature  of  agreement. 

The  relation  of  principal  and  agent  may  from  one  point 
of  view  be  held  to  form  an  exception  to  these  rules.  It 
needs  at  any  rate  a  separate  chapter. 

A  Trust  has  this  in  common  with  contract,  that  it  Trustee 
originates  in  agreement,  and  that  among  other  objects  q^ trust* 
it  aims  at  creating  obligations.    If  we  could  place  a  trust 
upon  the  precise  footing  of  contract  we  might  say  that 
it  formed  a  very  real  and  substantial  exception  to  the 
general  rule  which  we  have  laid  down.     Doubtless  the 
creator  of  a  trust  and  the  trustee  do,  by  agreement,  bring 
rights  into  existence  which  a  third  party,  the  cestui  que 

T  2 
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trust,  may  enforce.  But  trusts  may  be  set  aside  from 
this  discussion,  for  we  have  seen  elsewhere  that  contract 
differs  from  other  forms  of  agreement  in  having  for  its 
sole  and  direct  object  the  creation  of  an  obligation.  The 
contractual  obligation  differs  from  other  forms  of  obliga- 
tion mainly  in  springing  from  the  voluntary  act  of  the 
parties  obliged.  A  trust  and  the  obligations  resulting 
from  a  trust  correspond  to  neither  of  these  characteristics. 
The  agreement  which  creates  a  trust  has  many  other 
objects  besides  the  creation  of  obligations,  and  these 
objects  may  include  conveyance,  and  the  subsequent 
devolution  of  property.  The  obligation  which  exists 
between  trustee  and  cestui  que  trust  does  not  come  into 
existence  by  the  act  of  the  parties  to  it.  It  is  better 
therefore,  having  noted  the  similarities  between  the 
contractual  and  the  fiduciary  obligation,  to  dismiss  the 
latter  altogether  from  our  inquiries. 

§  1.  A  man  cannot  incur  liabilities  under  a  contract  to 
which  he  was  not  a  party. 

Contract        This  proposition  is  a  part  of  a  wider  rule  to  the  effect 
cannot  liability  ex  contractu  or  quasi  ex  contractu  cannot  be 


impose 

liability     imposed  upon  a  man  otherwise  than  by  his  act  or  consent. 

upon  a  * 

third        A  cannot,by  paying  X's  debts  unasked,  make  X  his  debtor ; 
rfJrn/ord  v.  *  a  man  cannot,  of  his  own  will,  pay  another  man's  debt 
lift S.4&  without  his  consent  and  thereby  convert  himself  into 
a  creditor.' 

And  in  like  manner  A  and  M  cannot,  by  any  contract 
into  which  they  may  enter,  thereby  impose  liabilities 
Schmaling   upon  X.     Messrs.  Thomlinson  employed  X,  a  firm  of 
Ion,  6°™  '  brokers,  to  transport  goods  from  London  to  Amsterdam. 
X  agreed  with  Schmaling  to  put  the  whole  conduct  of  the 
transport  into  his  hands  ;    Sehmaling  did  the  work  and 
sued  the  Messrs.  Thomlinson  for  his  expenses  and  com- 
mission.   It  was  held  that  they  were  not  liable,  inasmuch 
as  there  was  no  privity  between  them  and  Schmaling  ; 
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that  is  to  say,  there  was  nothing  either  by  writing,  words, 
or  conduct  to  connect  them  with  him  in  the  trans- 
action. X  had  been  employed  by  them  to  do  the  whole 
work,  and  there  was  no  '  pretence  that  the  defendants 
ever  authorized  them  to  employ  any  other  to  do  the 
whole  under  them  :  the  defendants  looked  to  X  only  for 
the  performance  of  the  work,  and  X  had  a  right  to  look 
to  the  defendants  for  payment,  and  no  one  else  had  that  right. ' 

A  contract  cannot  impose  the  burdens  of  an  obligation  But  does 

a  contract 

upon  one  who  was  not  a  party  to  it ;    yet  a  duty  rests  impose  a 
upon  persons,  though  extraneous  to  the  obligation,  not  to  tMrd°par- 
interfere,   without   sufficient  justification,   with  its  due  ties? 
performance.      By  duty  is  meant  that  necessity  which 
rests  upon  all  alike  to  respect  the  rights  which  the  law 
sanctions  ;  and  we  may  reserve  the  term  obligation  for 
the  special  tie  which  binds  together  definite,  assignable 
members  of  the  community. 
Lumley,  being  the  manager  of  an  opera  house,  engaged  Lumiey  v. 

dye,  2 

a  singer  to  perform  in  his  theatre  and  nowhere  else.  Gye  E- &  B-216- 
induced  her  to  break  her  contract.  Action  was  brought, 
and  it  was  argued  that  a  party  to  a  contract  might  sue 
any  one  who  induced  the  other  party  to  the  contract  to 
break  it :  and  that  if  this  general  proposition  could  not 
be  maintained  an  action  would  still  lie  for  inducing  a 
servant  to  quit  the  service  of  his  master. 

The  relation  of  master  and  servant  has  always  given  the  Peculiar 
master  a  right  of  action  against  one  who  enticed  away  of  master 
his  servant,  and  so  the  Court  was  called  upon  to  answer  and  ser- 

vant. 

two  questions  :  Does  an  action  lie  for  procuring  a  breach 
of  any  contract  ?  if  not,  then  does  the  special  rule  applic-  How  far 
able  to  the  contract  of  master  and  servant  apply  to  the 
manager  of  a  theatre  and  the  actors  whom  he  engages  ? 

The  majority  of  the  Court  answered  both  these  questions 
in  the  affirmative  1. 

1  In  the  elaborate  dissenting  judgment  of  Coleridge,  J.,  the  exception 
which  the  law  of  Master  and  Servant  seems  to  have  engrafted  upon  the 
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6Q.  B.D.        No  similar  case  arose  until  1881,  when  Bowen  v.  Hall 

came  before  the  Court  of  Appeal,  offering  precisely  the 

2  E.  &  B.     same  points  for  decision  as  Lumley  v.  Gye.    The  majority 

of   the   Court,   setting   aside  the   question   whether  the 

relation  of  master  and  servant  affected  the  rights  of  the 

parties,  held  that  a  man  who  induces  one  of  two  parties 

Induce-     to  a  contract  to  break  it,  intending  thereby  to  injure  the 

break  fc°     °ther,  or  to  obtain  a  benefit  for  himself,  does  that  other  an 

contract,    actionable  wrong.    In  both  these  cases  it  will  be  observed 

that  the  element  of  motive  was  introduced,  and  that  the 

judges  appeared  to  consider  the  malicious  intention  to 

injure  as  necessary  to  make  the  inducement  of  a  breach 

LIQOI]  A.  c.  of  contract  actionable.    This  view  was  negatived  in  Quinn 

v.  Leathern,  where  Lord  Macnaghten  thus  laid  down  the 

law  : — 

at  p.  510.  '  The  decision  [in  Lumley  v.  Gye]  was  right,  not  on  the  ground  oi 
malicious  intention — that  was  not  I  think  the  gist  of  the  action — but 
on  the  ground  that  a  violation  of  legal  right  committed  knowingly 
is  a  cause  of  action,  and  that  it  is  a  violation  of  legal  right  to  interfei 
with  contractual  relations  recognized  by  law,  if  there  be  no  sufficient 
justification  for  the  interference.' 

In  the  case  of  the  South  Wales  Miners  Federation  v. 

[1905]  A.  c.  Glamorgan  Coal  Co.  no  malice  or  ill-will  was  suggested,  and 
239. 

the  Federation,  under  circumstances  which  they  honestly, 

though  wrongly,  regarded  as  furnishing  sufficient  justifica- 
tion, '  counselled  and  procured  '  a  breach  of  contract  on 
the  part  of  a  number  of  miners.  It  was  held  that  they 
had  committed  an  actionable  wrong. 

or  not  to  There  is  a  clear  distinction  between  inducing  A  to 
contract  ^reak  his  contract  with  X,  and  inducing  A  not  to  enter 
into  a  contract  with  X.  The  man  who  induces  another 
to  break  a  contract  induces  him  to  do  what  is  in  itself 
actionable  :  but  no  liability  attaches  to  the  refusal  to 
make  a  contract.  Consequently,  where  A  is  induced  not 

Common  Law  is  traced  by  the  learned  Judge,  in  a  detailed  historical 
argument,  to  the  Statutes  of  Labourers,  and  is  held  to  be  inapplicable  to 
the  case  of  a  theatrical  performer. 
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to  contract  with  X,  the  inducement,  if  it  is  to  be  actionable, 
must  be  of  an  unlawful  kind,  as  for  example  acts  of 
coercion  and  intimidation  ;    or,   again,   where  there  is 
a  conspiracy  by  more  than  one  person  to  injure  ;    for  Q»«nn  v. 
'  numbers  may  annoy  and  coerce,  where  one  may  not.'      [aI,901H''c> 

This  topic,  however,  is  part  of  the  law  of  tort  rather 
than  of  contract  ;  and  reference  may  be  made  to  the  case 
of  Pratt  v.  British  Medical  Association,  where  all  the  [1919] 

i  K.  B.  244. 

relevant    decisions    bearing    upon    it    are    exhaustively 
reviewed  and  considered. 

But  it  must  be  noted  that  where  A  induces  X  to  break 
his  contract  with  M  '  in  contemplation  of  a  trade  dispute  ' 
the  rule  now  no  longer  holds  good ;  for  here  the  Trade  6  Edw.  7, 
Disputes  Act,  1906,  relieves  A  from  all  liability.  Save, 
however,  in  the  case  of  trade  disputes,  the  law  as  stated 
above  remains  unaltered. 

§  2.  A  man  cannot  acquire  rights  under  a  contract  to 
which  he  is  not  a  party. 

This  rule  needs  fuller  explanation  than  the  one  which  Contract 
we  have  just  been  discussing.  confer 

rights  on 
'  My  Lords,'  said  Lord  Haldane  in  Dunlop  v.  Sdfridge,  '  in  the  law  of  a  third 

England  certain  principles  are  fundamental.     One  is  that  only  a  person  party, 
who  is  a  party  to  a  contract  can  sue  on  it.     Our  law  knows  nothing  [JQ'sl  A.c. 
of  a  jus  quaesitum  tertio  arising  by  way  of  contract.    Such  a  right 
may  be  conferred  by  way  of  property,  as,  for  example,  under  a  trust, 
but  it  cannot  be  conferred  on  a  stranger  to  a  contract  as  a  right  to 
enforce  the  contract  in  personam.' 

It  is  contrary  to  the  common  sense  of  mankind  that 
M  should  be  bound  by  a  contract  made  between  X  and  A. 
But  if  A  and  X  make  a  contract  in  which  X  promises  to  do 
something  for  the  benefit  of  M,  all  three  may  be  willing 
that  M  should  have  all  the  rights  of  an  actual  contracting 
party  ;  or  if  A,  and  a  group  of  persons  which  we  will  call  X, 
enter  into  a  contract,  it  might  be  convenient  that  M 
should  be  able  to  sue  on  behalf  of  the  multitude  of 
which  X  consists. 
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If  A  makes  a  promise  to  X,  the  consideration  for  which 
is  a  benefit  to  be  conferred  on  M  by  X,  this  cannot  confer 
a  right  of  action  on  M.  Such  is  the  rule  of  English 
Law. 

Kaste0n'4B      Easton  promised  X  that  if  X  would  work  for  him  he 

&  Ad.  433.  wou}(j  pay  a  sum  of  money  to  Price.     The  work  was  done 

and  Price  sued  Easton  for  the  money.     It  was  held  that 

he  could  not  recover  because  he  was  not  a  party  to  the 

contract. 

The  judges  of  the  Queen's  Bench  stated  in  different 
forms  the  same  reason  for  their  decision.  Lord  Denman, 
C.  J.,  said  that  the  plaintiff  did  not  '  show  any  considera- 
tion for  the  promise  moving  from  him  to  defendant.' 
Littledale,  J.,  said,  '  No  privity  is  shown  between  the 
plaintiff  and  the  defendant.'  Taunton,  J.,  that  it  was 
'  consistent  with  the  matter  alleged  in  the  declaration  that 
the  plaintiff  may  have  been  entirely  ignorant  of  the  arrange- 
ment between  X  and  the  defendant ' ;  and  Patteson,  J., 
that  there  was  '  no  promise  to  the  plaintiff  alleged.' 
[190412  The  principle  of  this  decision  was  applied  in  the  later 
case  of  McGruther  v.  Pitcher.  The  licensee  of  the  owner 
of  a  patent  manufactured  articles  under  his  licence  and 
pasted  inside  the  lid  of  each  box  in  which  the  article  was 
sold  a  printed  slip,  stating  that  it  was  a  condition  of  sale 
that  the  article  was  not  to  be  resold  at  less  than  a  specified 
price  and  that  '  acceptance  of  the  goods  by  any  purchaser 
will  be  deemed  to  be  an  acknowledgement  that  they  are 
sold  to  him  on  these  conditions  and  that  he  agrees  with 
the  vendors  to  be  bound  by  the  same.'  A  purchaser  of 
the  articles  from  an  agent  of  the  manufacturer  retailed 
them  at  less  than  the  specified  price,  and  the  manu- 
facturer sought  to  restrain  him  from  doing  so.  It  was 
held  that  the  action  failed  because  the  manufacturer 
could  not  show  that  any  contract  existed  between  him- 
self and  the  retailer. 

Doubts  have  been  thrown  on  the  rule  in  two  sorts  of 


Chap.  VIII.  §  2     LIMITS  OF  CONTRACTUAL  OBLIGATION    281 

case,  and  these  we  will  consider,  premising  that  the  rule  Suggested 

modifica- 

itself  remains  unshaken.1  tiona. 

(a)  It  was  at  one  time  thought  that  if  the  person  who  Nearness 

f  of  kin  to 

was  to  take  a  benefit  under  the  contract  was  nearly  related  promisee. 
by  blood  to  the  promisee  a  right  of  action  would  vest  in 
him.     The   case   of   Tweddle  v.   Atkinson  is   conclusive  lB-&s-  393- 
against  this  view. 

M  and  N  married,  and  after  the  marriage  a  contract 
was  entered  into  between  A  and  X,  their  respective 
fathers,  that  each  should  pay  a  sum  of  money  to  M ,  and 
that  M  should  have  power  to  sue  for  such  sums.  After 
the  death  of  A  and  -X",  M  sued  the  executors  of  X  for  the 
money  promised  to  him.  It  was  held  that  no  action 
would  lie.  Wight  man,  J.,  said  : — 

'  Some  of  the  old  decisions  appear  to  support  the  proposition  that  at  P-  397- 
a  stranger  to  the  consideration  of  a  contract  may  maintain  an  action 
upon  it,  if  he  stands  in  such  a  near  relationship  to  the  party  from 
whom  the  consideration  proceeds,  that  he  may  be  considered  a  party 
to  the  consideration.  The  strongest  of  those  cases  is  that  cited  in 
Bourne  v.  Mason,  in  which  it  was  held  that  the  daughter  of  a  physician  •  Ventr.  6. 
might  maintain  assumpsit  upon  a  promise  to  her  father  to  give  her 
a  sum  of  money  if  he  performed  a  certain  cure.  But  there  is  no 
modern  case  in  which  the  proposition  has  been  supported.  On  the 
contrary,  it  is  now  established  that  no  stranger  to  the  consideration  can 
take  advantage  of  a  contract,  although  made  for  his  benefit.' 

(b)  Equity  judges  have  used  language,  sometimes  very  The  doc- 
explicit,  to  the  effect  that  '  where  a  sum  is  payable  by  A  equity, 
for  the  benefit  of  B,  B  can  claim  under  the  contract  as  if  it  Metropo^' 
had  been  made  with  himself.'  housing  Co", 

The  question  has  most  frequently  arisen  in  cases  where 
contracts  have  been  made  or  work  done  on  behalf  of  a  IP^  v- 
Company  which  has  not  yet  come  into  existence.     The  l^k"^ 
Company  when  formed  cannot  (for  reasons  which  are Ch>     3<58 

1  A  genuine  exception  to  the  rule  seems,  however,  to  be  created  by  s.  5 
of  the  Real  Property  Act,  1845,  which  enacts  that  the  benefit  of  a  covenant 
'  respecting  any  tenements  or  hereditaments '  may  be  taken,  although  the  Dyson  v. 
taker  thereof  is  not  named  a  party  to  the  indenture.    The  House  of  Lords  £Swfr 
have  expressed  a  doubt  whether  the  section  is  necessarily  confined  to  A.  C/gS. 
covenants  running  with  the  land. 
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discussed  later)  ratify  such  transactions,  and  attempts 
have  been  made  to  bind  it  by  introducing  into  the  articles 
of  association  a  clause  empowering  the  directors  to  fulfil 
the  terms  of  the  contract,  or  to  repay  those  who  have 
given  work  or  advanced  money  to  promote  the  existence 
of  the  Company. 

Meihado  v.  Common  Law  judges  have  uniformly  held  that  no  right 
wl^coRai1"  of  action  accrues  to  the  beneficiary  under  such  a  provision  ; 
503.  '9  '  and  their  judgments  put  this  matter  on  a  plain  footing 

and  tell  us  when  a  third  party  may  or  may  not  sue. 
Positive          l^^ie  ai>ticles  °f  association  of  a  Company  provided  that 
c^TEx6    ^^e  plamtiff  should  be  employed  as  its  permanent  solicitor. 
He  sued  the  Company  for  a  breach  of  contract  in  not 
employing  him. 

In  considering  a  case  of  this  kind  we  must  distinguish 

the   '  articles  of   association  '    of   a    Company  from  its 

SeeAshbury  '  memorandum  of  association.'     The  Memorandum  COn- 

Carnage 

R?che"        tains  the  terms  which   confer  and  limit  the  corporate 
Itf.'lfy'1"  powers  of  the  Company.     The  Articles  regulate  the  rights 
of  the  members  of  the  Company  inter  se. 

at  p.  89.  '  They  are,'  said  Lord  Cairns,  '  an  agreement  inter  socios,  and  in  that 

view  if  the  introductory  words  are  applied  to  article  118,  it  becomes 
a  covenant  between  the  parties  to  it  that  they  will  employ  the  plaintiff. 
Now  so  far  as  that  is  concerned  it  is  res  inter  olios  acta,  the  plaintiff  is 
no  party  to  it.  This  article  is  either  a  stipulation  which  would  bind 
•  the  members,  or  else  a  mandate  to  the  directors.  In  either  case  it  is 
a  matter  between  the  directors  and  shareholders,  and  not  between 
them  and  the  plaintiff.' 

Articles  of  association,  therefore,  only  bind  the  parties 
to  them,  and  the  plaintiff  could  not  recover. 
Third  The  impression  that  in  any  such  case  a  third  party  who 

acquires  equitable  rights  ex  contractu 


cestuique  arises,  as  was  explained  by  Jessel.  M.  B.,  in  the  case  of 

trust. 

16  ch.  D.  the  Empress  Engineering  Company,  from  the  fact  that  an 
agreement  between  two  parties  might  well  be  so  framed 
as  to  make  one  of  them  trustee  for  a  third.  Thus,  it  is  usual 
to  provide  in  a  charter-party  that  a  certain  commission 
shall  be  payable  to  the  broker  by  whom  the  charter  has 
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been  negotiated.  The  broker  no  doubt  has  his  own 
contract  with  the  shipowner,  of  the  terms  of  which  the 
charter  may  furnish  evidence  ;  but  he  cannot  sue  on 
the  contract  contained  in  the  charter  itself.  A  practice, 
however,  whereby  the  charterer  sued  the  shipowner  for 
the  amount  of  the  broker's  commission  as  trustee  for  the 
broker  was  confirmed  by  the  House  of  Lords  in  Affriteurs  [1919]  A.  c. 
Reunis  v.  Walford.  Whether  a  trust  has  or  has  not  in 
any  particular  case  been  created  must  be  matter  of 
construction,  as  may  be  seen  by  reference  to  the  cases  of 
Murray  v.  Flavell,  and  the  Eotheram  Alum  Co.  3501.0.89 

and  103. 

It  has  been  attempted,  without  success,  to  break  the  Attempts 
general  rule  in  the  case  of  unincorporated  companies  and  a°third  ° 
societies  who  wish  to  avoid  bringing  action  in  the  names  Part/ to 

sue  for 

of  all  their  members.     To  this  end  they  introduce  into  many 

their  contracts  a  term  to  the  effect  that  their  rights  of  tractors 

action  shall  be  vested  in  a  manager  or  agent.     Thus  in 

Gray  v.  Pearson,  the  managers  of  a  Mutual  Assurance  ^8R'5C-P' 

Company,  not  being  members  of  it,  were  authorized,  by  haveuni- 

powers  of   attorney  executed  by  the  members  of  the  failed. 

Company,  to  sue  upon  contracts  made  by  them  as  agents 

on  behalf  of  the  Company.     They  sued  upon  a  contract 

so  made,  and  it  was  held  that  they  could  not  maintain  the 

action,  '  for  the  simple  reason, — a  reason  not  applicable 

merely  to  the  procedure  of  this  country,  but  one  affecting 

all  sound  procedure, — that  the  proper  person  to  bring  an  ^wiiies, 

action  is  the  person  whose  right  has  been  violated.' 

The  inconvenience  under  which  bodies  of  this  descrip-  Statutory 

relaxa- 
tion labour  has  been  met  in  many  cases  by  the  Legislature,  tions  of 

Certain  companies  and  societies  can  sue  and  be  sued  in  the 
name  of  an  individual  appointed  in  that   behalf,1  and 

1  Statutes  of  this  nature  are — 

7  Geo.  IV.  c.  46,  relating  to  Joint  Stock  Banking  Companies  ; 

7  Will.  IV.  and  I  Viet.  c.  73,  relating  to  chartered  companies  ; 

34  &  35  Viet.  c.  31,  relating  to  Trades  Unions  ; 

59  &  60  Viet.  c.  25,  relating  to  Friendly  Societies  ; 

and  in  many  cases  companies  formed  by  private  Acts  of  Parliament  possess 
similar  statutory  powers. 
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the  Rules  of  the  Supreme  Court  made  under  the  powers 
given  by  the  Judicature  Act  provide  that — 

Order  XVI.  '  Where  there  are  numerous  persons  havvng  the  same  interest  in 
one  cause  or  matter,  one  or  more  of  such  parties  may  sue  or  be  sued,  or 
may  be  authorized  by  the  Court  to  defend  in  such  cause  or  matter  on 
behalf  or  for  the  benefit  of  all  persons  so  interested.' 

Under  this  rule  any  person  may  sue  in  a  representative 
capacity  who  has  a  common  interest  and  a  common 
grievance  with  those  whom  he  claims  to  represent ;  thus, 
Bedford  v.    ^Or  instance,  several  persons  claiming  preferential  rights 
Eiig,  [1901]  ^Q  g^ajig  ^  Qovent  Garden  market  as  growers  of  fruit 
within  the   meaning  of   a   certain  Act,   were  held  en- 
titled to  sue  on  behalf  of  the  whole  class  of  such  growers. 
This  rule  was  meant  to  apply  the  former  practice  of  the 
Court  of  Chancery  to  actions  brought  in  any  division  of 
the  High  Court,  and  is  not  confined  (as  held  in  Temperton 
V^'B.  435.  v-  Russell)  to  persons  having  some  common  '  beneficial 

proprietary  right.' 

Agency  jjut  although  A  cannot  by  contract  with  X  confer 
poned.  rights  or  impose  liabilities  upon  M,  yet  A  may  represent 
M,  in  virtue  of  a  contract  of  employment  subsisting 
between  them,  so  as  to  become  his  mouthpiece  or  medium 
of  communication  with  X.  This  employment  for  the 
purpose  of  representation  is  the  contract  of  agency. 
The  difficulty  of  assigning  to  Agency  a  fit  place  in  a 
treatise  on  the  law  of  contract  is  described  in  a  later 
chapter.  It  may  be  regarded  as  an  extension  of  the 
limits  of  contractual  obligation  by  means  of  representa- 
tion, but,  since  its  treatment  here  would  constitute 
a  parenthesis  of  somewhat  uncouth  dimensions,  it  will  be 
convenient  to  postpone  the  subject  to  the  conclusion  of 
this  book. 


CHAPTER  IX 
The  Assignment  of  Contract 

WE  have  seen  that  a  contract  cannot  affect  any  but  the  Assign- 
parties  to  it.     But  the  parties  to  it  may  under  certain  contract. 
circumstances  drop  out  and  others  take  their  places,  and 
we  have  to  ask  how  this  can  be  brought  about,  first,  by 
the  voluntary  act  of  the  parties  themselves,  or  one  of  them, 
secondly,  by  the  operation  of  rules  of  law. 

§  1.  Assignment  by  act  of  the  parties. 

This  part  of  the  subject  also  falls  into  two  divisions,  the 
assignment  of  liabilities  and  the  assignment  of  rights,  and 
we  will  deal  with  them  in  that  order. 

(i)  Assignment  of  liabilities. 
A  promisor  cannot  assign  his  liabilities  under  a  con-  Liabilities 


Or  conversely,  a  promisee  cannot  be  compelled,  by  the 
promisor  or  by  a  third  party,  to  accept  performance  of 
the  contract  from  any  but  the  promisor. 

The  rule  seems  to  be  based  on  sense  and  convenience, 
for  a  man  is  entitled  to  know  to  whom  he  is  to  look  for 
the  satisfaction  of  his  rights  under  a  contract.     It  is 
illustrated  by  the  case  of  Robson  &  Sharpe  v.  Drummond.  2  B.  &  A. 
Sharpe  let  a  carriage  to  Drummond  at  a  yearly  rent  3° 
for  five  years,  undertaking  to  paint  it  every  year  and 
keep  it  in  repair.     Robson  was  in  fact  the  partner  of 
Sharpe,  but  Drummond  contracted  with  Sharpe  alone. 
After  three   years   Sharpe   retired   from   business,   and 
Drummond  was  informed  that  Robson  was  thenceforth 
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answerable  for  the  repair  of  the  carriage,  and  would 
receive  the  payments.  He  refused  to  deal  with  Robson, 
and  returned  the  carriage.  It  was  held  that  he  was  entitled 
to  do  so. 

Reason  '  The  defendant,'  said  Lord  Tenterden,  '  may  have  been  induced 

for  rule,      to  enter  into  this  contract  by  reason  of  the  personal  confidence  which 

he  reposed  in  Sharpe The  latter,  therefore,  having  said  it  was 

impossible  for  him  to  perform  the  contract,  the  defendant  had  a  right 
to  object  to  its  being  performed  by  any  other  person,  and  to  say  that 

he  contracted  with  Sharpe  alone  and  not  with  any  other  person.' 

% 

Apparent  There  are  certain  limitations  to  this  rule.  A  liability 
toCthPtl°n8  mav  ke  assigned  with  the  consent  of  the  party  entitled  ; 
rule.  but  this  is  in  effect  the  rescission  of  one  contract  and  the 
substitution  of  a  new  one  in  which  the  same  acts  are  to 
Kempv.  be  performed  by  different  parties.  This  is  called  a 
man,  [1906] '  novation  '  and  it  can  only  take  place  by  agreement 

2  K.  B.  at 

P.  610.        between  the  parties  :   novation  cannot  be  compulsory. 
British  Or  again,  if  A  undertakes  to  do  work  for  X  which  needs 

coav°nLea,  no  special  skill,  and  it  does  not  appear  that  A  has  been 

5  Q.  B.  D. 

'49.  selected  with  reference  to  any  personal  qualification,  X 

cannot  complain  if  A  gets  the  work  done  by  an  equally 
competent  person.  But  A  does  not  cease  to  be  liable 
if  the  work  is  ill  done,  nor  can  any  one  but  A  sue  for 
payment. 

Tollmrst's         '  To  suits  on  these  contracts,  therefore,  the  original  contractee  must 

^K^B'!^  be  a  party This  is  the  reason  why  contracts  involving  special 

669.  '  personal  qualifications  in  the  contractor  are  said,  perhaps  somewhat 

loosely,  not  to  be  assignable.  What  is  meant  is,  not  that  contracts 
involving  obligations  not  special  and  personal  can  be  assigned  in  the 
full  sense  of  shifting  the  burden  of  the  obligation  on  to  a  substituted 
contractor  any  more  than  where  it  is  special  and  personal,  but  that  in 
the  first  case  the  contractor  may  rely  upon  the  act  of  another  as  per- 
formance by  himself,  whereas  in  the  second  case  he  cannot.' 

In  such  cases,  what  appears  at  first  sight  to  be  ai 

assignment   of   a   contract   by  the   original   contracting 

party  is  really  the  procuring  by  him  of  a  vicarious  per- 

wagson       formance  of  it  through  some  one  else  ;    but  the  word 

SQ. B. D.'  'assignment'  has  been  used  by  judges  to  express  the 
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legal  effect  of  the  transaction  between  the  parties.     The 
original  contracting  party  still  remains  liable  on  his  con-  Griffith  v. 
tract  and  must  as  a  rule  be  made  a  party  to  any  action  on  pSSine 

Co.,  [i89£j 

the  contract.  ich.  21. 

Again,  where  an  interest  in  land  is  transferred,  liabilities 
attaching  to  the  enjoyment  of  the  interest  may  pass  with 
it.  But  this  arises  from  the  peculiar  nature  of  obligations 
attached  to  land,  and  will  be  matter  for  separate  dis- 
cussion. 

(2)  Assignment  of  rights, 
(a)  At  Common  Law. 

At  Common  Law,  apart  from  the  customs  of  the  Law  Aasignabi. 
Merchant,  the  benefit  of  a  contract,  or  of  rights  of  action  Benefit  of  a 
arising  from  contract,  cannot  be  assigned  so  as  to  enable  contract : 

t  _  Powles  v. 

the  assignee  to  sue  upon  it  in  his  own  name.  The  rule  is  ^nws'I11  M- 
sometimes  expressed  by  the  phrase  '  a  chose  in  action  is 
not  assignable.'  The  assignee  must  sue  in  the  name  of 
the  assignor  or  his  representatives  ;  or  rather,  the  Com- 
mon Law  so  far  takes  cognizance  of  such  equitable  rights 
as  are  created  by  the  assignment  that  the  name  of  the 
assignor  may  be  used  as  trustee  of  the  benefits  of  the 
contract  for  the  assignee. 

Practically  the  only  way  in  which  rights  under  a  con-  at  com. 
tract  can  be  transferred  at  Common  Law  is  not  by  assign-  mon  law 


ment  at  all,  but  by  means  of  a  substituted  agreement,  or  b?  sub- 

stituted 
novation  .  agree- 

If  A  owes  M  £100,  and  M  owes  X  £100,  it  may  be  JJJlJe;v 
agreed  between  all  three  that  A  shall  pay  X  instead  of  M ,  E.e& cn.  400. 
who  thus  terminates  his  legal  relations  with  either  party. 
In  such  a  case  the  consideration  for  A's  promise  is  the 
discharge  by  M  ;  for  JtTs  discharge  of  A,  the  extinguish- 
ment of  his  debt  to  X  ;  for  JL'S  promise,  the  substitution 
of  A' s  liability  for  that  of  M. 

But  there  must  be  ascertained  sums  due  from  A  to  M  in  cases  of 

debt; 
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and  from  M  to  X  ;  and  there  must  also  be  a  definite  agree- 
ment between  the  parties,  for  it  is  the  promise  of  each 
which  is  the  consideration  for  the  promises  given  by  the 
others. 
.         A  promise  by  a  debtor  to  pay  a  third  party,  even  though 

i  3 

B.  &C.59I.  afterwards  it  be  assented  to  by  the  creditor,  will  not 
enable  the  third  party  to  sue  for  the  sum  promised. 
Again,  a  written  authority  from  the  creditor  to  the 


bent,4aH.    debtor  to  pay  the  amount  of  the  debt  over  to  a  third 

&  N.  603. 

party,  even  though  the  debtor  acknowledge  in  writing  the 
authority  given,  will  not  entitle  the  third  party  to  sue  for 
the  amount. 

at  p.  610.  '  There  are  two  legal  principles,'  said  Martin,  B.,  '  which,  so  far  as 
I  know,  have  never  been  departed  from  :  one  is  that,  at  Common 
Law,  a  debt  cannot  be  assigned  so  as  to  give  the  assignee  a  right 
to  sue  for  it  in  his  own  name,  except  in  the  case  of  a  negotiable  instru- 
ment ;  and  that  being  the  law,  it  is  perfectly  clear  that  M  could  not 
assign  to  the  plaintiff  the  debt  due  from  the  defendant  to  him.  .  .  .  The 
other  principle  which  would  be  infringed  by  allowing  this  action  to  be 
maintained  is  the  rule  of  law  that  a  bare  promise  cannot  be  the  founda- 
tion of  an  action.  .  .  .  No  doubt  a  debtor  may,  if  he  thinks  fit,  promise 
to  pay  his  debt  to  a  person  other  than  his  creditor  ;  and  if  there  is 
any  consideration  for  the  promise,  he  is  bound  to  perform  it.  But  here 
there  was  none  whatever.  There  was  no  agreement  to  give  time, 
or  that  the  debt  of  M  should  be  extinguished,  —  no  indulgence  to  him  or 
detriment  to  the  plaintiff.  There  was  nothing  in  the  nature  of  a  con- 
sideration moving  from  the  plaintiff  to  the  defendant,  but  a  mere 
promise  by  the  defendant  to  pay  another  man's  debt.' 

It  is  thus  apparent  that  a  contract,  or  right  of  action 
arising  from  contract,  cannot  be  assigned  at  Common 
Law  except  (i)  by  an  agreement  between  the  original 
parties  to  it  and  the  intended  assignee,  which  is  subject 
to  all  the  rules  for  the  formation  of  a  valid  contract,  and 

or  by        which  is  limited  in  its  operation  to  the  transfer  of  a  debt  ; 

mer-      '   or  (z)  by  the  rules  of  the  Law  Merchant  under  circum- 

chanta.      stances  to  be  noted  presently. 
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(6)  In  Equity. 

Equity  would  permit  the  assignment  of  contractual  ^sign- 
rights,  including  debts,  whether  such  rights  were  legal  contract 
or  equitable.     If  they  were  legal  rights — rights,  that  is,  ! 
which  were  enforceable  in  a  Common  Law  Court — equity  Hammond 

v.  Messen- 

would  assist  the  assignee  to  get  rid  of  the  difficulties  &e^.m  32 
presented  by  the  Common  Law  rules  as  to  assignment,  by 
compelling  the  assignor  to  allow  the  use  of  his  name  in 
a  Common  Law  action  ;  if  the  rights  were  equitable  rights 
— enforceable,  that  is,  only  in  a  Court  of  Equity — equity 
laid  down  its  own  rules  of  procedure  and  allowed  the 
assignee  to  sue  in  his  own  name,  though  even  in  this  case  Durham  v. 

Robertson, 


it  was  necessary  to  make  the  assignor  a  party  to  the  suit,  -6_-  -  - 
in  order  to  prevent  him  from  suing  afterwards  at  law, 
and  also  to  enable  him  to  dispute  the  assignment  if  he 
wished  to  do  so. 

But  it  would  seem  that  the  rights  thus  assignable  do  not  Some 
cover  all  rights  ex  contractu  which  might  be  included  action  not 
within  the  term  chose  in  action.  able80 

In  the  first  place,  it  is  said  that  by  reason  of  the  rules  May  v. 

Lane,  64 

against  champerty  and  maintenance  a  mere  right  to  sue  for  ^j.  Q.  B. 

damages  cannot  be  assigned.     Save  possibly  for  a  decision 

of  the  Privy  Council,  by  which  English  Courts  are  not  Kingv. 

J  Victoria 

necessarily  bound,  it  appears  to  be  generally  accepted  ^surance 
that  a  right  of  action  for  tort  is  not  assignable  ;  but  A- c  25°- 
a  distinction  has  been  drawn  between  the  assignment  Dawsonv. 

G.N.  &  City 

of  a  bare  right  of  action  for  breach  of  contract  and  the  Riy-,  [1905] 

i  K.B.  270. 

assignment  of  a  right  of  action  arising  out  of  or  incidental 
to  rights  of  property  which  are  assigned  at  the  same  time. 
(Thus  the  purchaser  of  an  estate  was  permitted  to  sue  for 
[arrears  of  rent  due  from  a  tenant  at  the  date  of  purchase,  Williams  v. 
id  the  purchaser  of  a  ship  to  sue  the  builder  for  damages  5  Bing.r309. 
[for  a  breach  of  contract  already  committed,  while  the 
assignment  of  a  bare  '  right  to  litigate  '  has  been  held 
[invalid.    The  question  has  recently  been  raised  whether 

2605  TT 
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Eariev.      this  distinction  is  still  good  and  whether  there  is  any 

Atlantic  J 

43sn7°6oi  sufficient  reason  for  holding  that  the  assignment  of  a  mere 
right  of  action  for  breach  of  contract  is  necessarily 
champertous.  It  is  certainly  true  that  a  claim  on 
a  marine  insurance  policy,  which  is  in  fact  a  claim  for 
damages  for  breach  of  the  underwriter's  contract  to  pay, 
may  be  assigned  after  a  loss  insured  against  has  occurred, 
even  to  a  person  not  possessing  an  insurable  interest  in 
the  thing  insured,  and  it  was  said  in  Lloyd  v.  Fleming 


that  such  an  assignment  was  not  necessarily  objectionable 
on  the  ground  of  maintenance  or  champerty.  It  has  been 
urged  that  it  would  be  strange  if  an  admitted  debt  can 
be  assigned,  while  a  debt  which  the  debtor  has  repudiated 
by  refusing  to  pay  became  unassignable,  and  it  was 

1  iyi8j  2  K.B.  suggested,  in  County  Hotel  v.  L.  cfc  N.W.  Railway,  that 

the  rule  is  intimately  connected  with  the  unassignabiUtj 
of  choses  in  action  at  common  law,  and  that  the  ground 
for  it  has  really  gone  with  the  recognition  of  assignability, 
first  in  equity,  and  finally  under  the  Judicature  Act. 
The  true  scope  of  the  rule  is  not  perhaps  finally  settled, 
but  only  the  House  of  Lords  is  in  a  position  to  say  that 
it  no  longer  exists. 

Secondly,  where  under  a  contract  there  are  mutual 
obligations  still  to  be  enforced  and  it  is  not  possible  to 
say  that  the  whole  consideration  has  been  executed,  the 

Toihursfs  contract  '  cannot  be  assigned  at  all  in  the  sense  of  dis- 
ease, [1902]  .  . 

2  K.  B.  660.  charging  the  original  contractee  and  creating  privity  or 

quasi-privity  with  a  substituted  person.' 

In  what  On  the  other  hand,  where  the  consideration  for  a  con- 
BiVmnent  *rac*  nas  been  executed,  or  where  —  although  mutual 
is  possible,  obligations  still  subsist  —  no  special  qualifications  are 

involved,  there  the  benefit  of  the  contract  may  be  assigned. 
Torkington  Thus,  if  A  agrees  to  sell  real  property  to  X  and  X  assigns 

v.  Maeee, 

^9oa]»  his  rights  under  the  contract  to  M,  the  latter  may  sue  A 
in  his  own  name  not  only  for  specific  performance  but 
even  for  unliquidated  damages.  Again,  debts  which  will 


Chap.  IX.  §  i        THE  ASSIGNMENT  OF  CONTRACT  291 

presently  become  due  to  an  individual  or  firm  in  the  Tai%  v. 

Official 

course  of  business  may  be  assigned,  but  not  a  right  arising  f  e^iver^a 
under  a  promise  to  lend  money  where  no  fund  is  specified  $*;stern 
from  which  the  loan  is  to  be  made.  o>av°West. 


But  certain  matters  affecting  the  rights  of  the  assignee  l' 
must  be  noticed. 

(a)  As  between  assignor  and  assignee  an  agreement  to 
assign  a  chose  in  action  requires,  like  other  contracts, 
consideration  to  support  it,  nor  would  equity  assist  a  mere  Brandts  v. 
volunteer  ;   but  in  any  event  a  debtor  who  is  directed  by  [1905]  A.  c. 

•*     454,  462. 

his  creditor  to  pay  the  debt  to  a  third  party  obtains 
a  good  discharge  by  doing  so  and  is  not  concerned  with 
the  question  whether  or  no  the  third  party  has  given 
consideration  for  the  assignment. 

(6)  The  assignment  will  not  bind  the  debtor  until  he  has  Re  Patrick, 
'received  notice,  although  it  is  effectual  as  between  assignor  8z- 
and  assignee  from  the  moment  of  the  assignment. 

(c)  The  assignee  takes  '  subject  to  equities  '  ;  that  is, 
subject  to  all  such  defences  as  might  have  prevailed 
against  the  assignor.  In  other  words,  the  assignor  cannot 
give  a  better  title  than  he  has  got. 

These  last  two  propositions  require  some  illustration. 

Notice. 

It  is  fair  upon  the  person  liable  that  he  should  know 
to  whom  his  liability  is  due.  So  if  he  receive  no  notice 
that  it  is  due  to  another  than  the  party  with  whom  he 
originally  contracted,  he  is  entitled  to  the  benefit  of  any 
payment  which  he  may  make  to  his  original  creditor. 
A  convenient  illustration  is  furnished  in  the  case  of  cove- 
nants to  pay  interest  on  a  mortgage  debt.  If  the  mort- 
gage be  assigned  by  the  mortgagee  without  notice  to  the 
mortgagor,  and  interest  be  afterwards  paid  by  the  mort- 
gagor to  the  duly-authorized  agent  of  the  mortgagee,  the 
money  so  paid,  though  due  to  the  assignee,  cannot  be  wiiiiams  v. 
recovered  by  him  from  the  debtor. 

u  2 
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4D.M.&G.      The  rationale  of  the  rule  is  thus  expounded  by  Turner, 
L.  J.,  in  Stocks  v.  Dobson  :  — 

at  p.  16.  '  The  debtor  is  liable  at  law  to  the  assignor  of  the  debt,  and  at  law 

must  pay  the  assignor  if  the  assignor  sues  in  respect  of  it.  If  so,  it 
follows  that  he  may  pay  without  suit.  The  payment  of  the  debtor  to 
the  assignor  discharges  the  debt  at  law.  The  assignee  has  no  legal 
right,  and  can  only  sue  in  the  assignor's  name.  How  can  he  sue  if 
the  debt  has  been  paid  ?  If  a  Court  of  Equity  laid  down  the  rule  that 
the  debtor  is  a  trustee  for  the  assignee,  without  having  any  notice  of 
the  assignment,  it  would  be  impossible  for  a  debtor  safely  to  pay  a 
debt  to  his  creditor.  The  law  of  the  Court  has  therefore  required 
notice  to  be  given  to  the  debtor  of  the  assignment  in  order  to  perfect 
the  title  of  the  assignee.' 

And  the  same  case  is  authority  for  this  further  pro- 
Marchant  v.  position,  that  '  equitable  titles  have  priority  according 

Morton, 

,  &     to  the  priority  of  notice.'     The  successive  assignees  of 


2  K.B.829.  an  obligation  rank  as  to  their  title,  not  according  to  the 
dates  at  which  the  creditor  assigned  his  rights  to  them 
respectively,  but  according  to  the  dates  at  which  notice 
was  given  to  the  party  to  be  charged. 

Title. 

Assignee  '  The  general  rule,  both  at  law  and  in  equity,  is  that  no 

jecTto8"  Person  can  acquire  title  to  a  chose  in  action  or  any  other 

equities,  property,  from  one  who  has  himself  no  title  to  it.' 

crouch  v.  And  further,  '  if  a  man  takes  an  assignment  of  a  chose 

Credit  Eon- 

s' Q'  B'S^O  i*1  action,  he  must  take  his  chance  as  to  the  exact  position 

Dixonles  H  in  wnich  the  party  giving  it  stands.' 

The  facts  of  the  case  last  cited  are  somewhat  complex, 
and  the  rule  is  so  clear  that  a  complicated  illustration 
would  not  tend  to  make  it  clearer.  •  It  is  enough  that  the 
assignee  of  contractual  rights  must  take  care  to  ascertain 
the  exact  nature  and  extent  of  those  rights  ;  for  he  cannot 
take  more  than  his  assignor  has  to  give,  or  be  exempt  from 
the  .effect  of  transactions  by  which  his  assignor  may  have 
lessened  or  invalidated  the  rights  assigned. 

Graham  v.       For  instance,  if  one  of  two  parties  be  induced  to  enter 

Johnson, 

8  Eq.  36.     mto  a  contract  by  fraud,  and  the  fraudulent  party  assigns 
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his  interest  in  the  contract  for  value  to  X,  who  is  wholly 
innocent  in  the  matter,  the  defrauded  party  may  get  the 
contract  set  aside  in  equity  in  spite  of  its  assignment  to 
an  innocent  party. 

But  the  debtor  cannot  set  up  against  an  innocent 
assignee  a  claim  of  a  strictly  personal  nature  that  he 
may  have  against  the  assignor — for  example,  a  claim  for 
damages  for  fraud  for  having  been  induced  to  enter  into 
the  contract.  He  is  restricted  to  claims  which  arise  out 
of  the  contract  itself  and  do  not  exist  independently  of  it. 

'Where  there  is  a  claim  arising  out  of  the  contract  itself  under  stoddartv. 
which  the  debt  arises,  and  the  claim  affects  the  value  or  amount  of  r^nia'i'^Kjj! 
that  which  one  of  the  parties  to  that  contract  has  purported  to  assign    I8l>  I9S« 
for  value,  then,  if  the  assignee  subsequently  sues,  the  other  party  to 
the  contract  may  set  up  that  claim  by  way  of  defence  as  cancelling 
or  diminishing  the  amount  of  that  to  which  the  assignee  ass3rts  his 
right  under  the  assignment.' 

(3)  By  Statute. 

It  remains  to  consider,  so  far  as  mere  assignment  goes,  Assign- 
the  statutory  exceptions  to  the  Common  Law  rule  that  ^nt^t' 
a  chose  in  action  is  not  assignable.  under 

Judica- 

(a)  The  Judicature  Act  of  1873,  s.  25  (6),  gives  to  the  tureAct. 
assignee  of  any  debt  or  legal  chose  in  action  all  legal  rights 
and  legal  and  other  remedies  and  thus  enables  him  to  sue 
in  his  own  name.  But  (i)  the  assignee  takes  subject  to 
equities  ;  (2)  the  assignment  must  be  absolute  and  not 
by  way  of  charge,  and  (3)  must  be  in  writing  signed 
by  the  assignor  ;  (4)  express  notice  in  writing  must  be 
given  to  the  party  to  be  charged,  and  the  title  of  the 
assignee  dates  from  notice. 

The  sub -sect  ion  does  not  .touch  the  rules  of  assignment 
in  equity  or  the  rights  thereby  created.  'The  sub-  /fcrchan 

nell,  J.,  Tor- 
Section  is  merely   machinery  :    it  enables  an  action  to  kington  v. 

^  Magee, 

be  brought  by  the  assignee  in  his  own  name  in  cases  where  ^3^ 
previously  he  would  have  sued  in  the  assignor's  own 
name,  but  only  where  he  could  so  sue.'    The  debt  assigned 
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Bennett  v.    accordingly  becomes  the   debt   of  the  assignee  for  all 

White, 


L'K°B  6  PurPoses  >  and  if  the  debtor  brings  an  action  against  the 
assignee  on  another  claim,  the  assignee  can  set  off  the 
assigned  debt  against  such  a  claim. 

•  Debt  or  The  meaning  of  the  expression  '  debt  or  other  legal 
chose  m&  cnose  in  action  '  in  s.  25  (6)  has  been  considered  in  several 
action.'  cases.  It  is  not,  as  might  appear  at  first  sight,  confined 
to  choses  in  action  which  were  enforceable  only  in  a  court 
Torkington  of  common  law,  but  includes  any  '  debt  or  right  which 

v,  Ma  gee, 

[IPOS]        the  common  law  looks  on  as  not  assignable  bv  reason  of 

2  K.  B.  427, 

4<°  its  being  a  chose  in  action  but  which  a  Court  of  Equity 

/««rpain   deals  with  as  being  assignable'  ;    all  rights,  that  is  to 

[1919]  i  Cli. 

.18,  44-        Say,  the  assignment  of  which  a  Court  of  Law  or  Equity 
would  before  the  Judicature  Act  have  considered  lawful. 
But  the  statutory  remedy  is  still  of  narrower  application 
than  the  equitable. 

The  Act  requires  the  assignment  to  be  '  absolute  '  and  not 

Uncon-  '  by  way  of  charge.'  This  means  that  it  must  not  be  sub- 
ject to  any  condition,  and  that  it  must  be  an  assignment 
of  a  sum  due  (and,  it  seems,  of  the  whole  of  that  sum  *) 
or  about  to  become  due,  not  of  an  amount  to  be  deter- 
mined by  some  deficiency  in  accounts  between  assignor 

Durham  \.   and  assignee.     The  original  debtor  is  not  to   find  his 

Robertson, 

[1898]  i  Q.B.  liability  to  be  dependent  '  on  any  question  as  to  the  state 
of  accounts  '  between  assignor  and  assignee. 

A  owes  £50  to  X  due  in  a  month,  and  X  owes  £50  to  M 
due  in  three  weeks.  If  X  assigns  to  M  the  debt  of  A  con- 
ditionally on  his  not  having  paid  Ms  debt  to  M  when  due, 
or  if  he  assigns  so  much  of  the  debt  of  A  as  will  make  good 
any  deficiency  in  his  payment  to  M  ,  this  will  disentitle  M 
to  the  legal  remedies  conferred  by  the  Act.  There  may 
thus  be  a  good  equitable  assignment  of  a  legal  chose  in 

1  The  better  opinion  appears  to  be  that  a  portion  of  an  existing  debt 
cannot  be  legally  assigned  :  see  In  re  Steel  Wing  Co.  [1921]  i  Ch.  349,  and 
Forster  v.  Baker,  [1910]  i  K.  B.  636.  Skipper  v.  Hottoway,  [1910]  i  K.  B.  630, 
is  a  decision  to  the  contrary  ;    it  was  afterwards  reversed,  but  on  other   ] 
grounds. 
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action  which,  nevertheless,  would  not  give  the  assignee  the 
benefit  of  the  machinery  of  the  Judicature  Act. 

The  requirements  of  the  Act  as  to  form  are  also  more 
stringent  than  in  the  case  of  an  equitable  assignment,  since 
writing  is  required  both  for  assignment  and  notice  ;   and   Hockiey  v. 
these  requirements  are  peremptory,  so  that  in  a  case  Qo°L.sj?'n> 
where  the  debtor  was  unable  to  read  and  it  was  therefore 
thought  useless  to  give  him  written  notice,  though  the 
assignment  was  read  over  to  him  and  understood  by  him, 
there  was  held  to  be  no  legal  assignment.    But  it  must 
not  be  forgotten  that  the  method  of  assignment  which 
the  Act  provides  is  in  addition  to,  and  not  in  substitution 
for,  methods  already  in  existence.    An  assignment  which  Brandts  v. 
does  not  comply  with  one  or  more  of  the  requirements  of  [1905]^..  c. 
the  Act  may  still  be  a  perfectly  good  and  valid  equitable 
assignment  and  enforceable  accordingly.     Omission  to 
take  advantage  of  the  machinery  provided  by  the  Act 
may  mean,  for  example,  that  the  assignor  must  still  be 
made  a  party  to  the  action.     The  Act,  in  other  words, 
only  affords  a  simplified  method  of  assignment  for  those 
who  choose  to  avail  themselves  of  it. 

One  point  which   was  long  doubtful   has  now  been  Con- 
settled.    An  assignment  under  s.  25  (6)  of  the  Judicature  ^f^atlon' 
Act  does,  not  require  consideration  to  make  it  valid  as  westerton, 
between  assignor  and  assignee  or  to  enable  the  assignee  aCh-IO+- 
to  sue  in  his  own  name.     In  equity,  as  we  have  seen, 
consideration  was  necessary. 

An  assignment  duly  made,  whether  by  the  rules  of  equity 
or  by  those  of  the  Judicature  Act,  operates  without  the 
consent  of  the  party  liable.    In  Brice  v.  Bannister  (a  case  ,,  Q.  B.  D. 
of  equitable  assignment)  the  defendant  received  express  SWBBV. 
notice  of  the  assignment  of  a  debt  accruing  from  him  to  in**.  Co., 
the  assignor.     He  refused  to  be  bound  by  the  assignment  K.  B.  nr,. 
and  paid  his  debt  to  the  assignor.     He  was  held  liable 
notwithstanding  to  the  assignees  for  the  amount  assigned. 

(b)  By  the  Policies  of  Insurance  Act,  1867,  policies  of 
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life  insurance  are  assignable  in  a  form  specified-  by  the 
ss.  i,  3.       Act,  so  that  the  assignee  may  sue  in  his  own  name.  Notice 

must  be  given  by  the  assignee  to  the  insurance  company, 

and  he  takes  subject  to  such  defences  as  would  have  been 

valid  against  his  assignor. 
Policies  of      (c)    By  the  Marine  Insurance  Act,   1906,  policies  of 

marine  in.  ..  .     .,     -.  .11  i  J.T  • 

surance      marine    insurance    are    similarly    assignable ;     but    this 
s-  *°-         statute  contains  no  requirement  as  to  notice- 
Shares.          (^)     Shares   in   Companies   are   assignable   under   the 
|-]4-         provisions  of  the  Companies  Clauses  Act,  1845,  and  the 

Companies  (Consolidation)  Act,  1908. 

Mortgage       (e)  Mortgage  debentures  issued  by  Companies  under 
tiires1"       *^e  Mortgage  Debenture  Act,    1865,   are  assignable  in 

a  form  specified  by  the  Act. 

(4)  Negotiability. 

Assign-          So  far  we  have  dealt  with  the  assignment  of  contracts 
bVdis^in0-   by  the  rules  of  Common  Law,  Equity,  and  Statute,  and  it 
guished     WOuld  appear  that  under  the  most  favourable  circum- 
stances the  assignment  of  a  contract  binds  the  party 
chargeable  to  the  assignee,  only  when  notice  is  given  to 
him,  and  subject  always  to  the  rule  that  a  man  cannot 
give  a  better  title  than  he  possesses  in  himself, 
from  nego-      We  now  come  to  deal  with  a  class  of  promises  in  writing, 
tiabihty.    ^e  benefit  of  which  is  assignable  in  such  a  way  that  the 
promise  may  be  enforced  by  the  assignee  of  the  benefit 
without  previous  notice  to  the  promisor,  and  without  the 
risk  of  being  met  by  defences  which  would  have  been 
good  against   the   assignor   of  the   promise.     In   other 
words,  we  come  to  consider  that  special  class  of  assignable 
contracts  known  as  negotiable  instruments. 
Features        The  essential  features  of  a  negotiable  instrument  appear 

of  nego-  ,         , 

tiability.     to  DC  these  : — 

Firstly,  the  title  to  it  passes  by  delivery. 
Secondly,  the  written  promise  which  it  contains  gives 
a  right  of  action  to  the  holder  of  the  document  for  the 
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time  being,  though  he  and  his  holding  may  be  alike 
unknown  to  the  promisor. 

Thirdly,  the  holder  for  the  time  being  (if  he  is  a  bona 
fide  holder  for  value)  is  not  prejudiced  by  defects  in  the 
title  of  his  assignor  ;  he  does  not  hold  '  subject  to  equities.' 

Notice  therefore  need  not  be  given  to  the  party  liable, 
and  the  assignor's  title  is  immaterial. 

Certain  instruments  are  negotiable  by  the  custom  of  Negotia- 
bility by 
merchants  recognized  by  the  Courts  ;  such  are  foreign  and  custom, 

colonial  bonds  expressed  to  be  transferable  by  delivery,  Met?^o-v' 
and  scrip  certificates  which  entitle  the  bearer  to  become  ^"B/D." 
a  holder  of  such  bonds  or  of  shares  in  a  company,  and, 
perhaps  we  may  say,  other  instruments  to  which  the  '«/™,p-302. 
character  of  negotiability  may  from  time  to  time  be 
attached  by  the  custom  of  merchants  proved  to  the  satis- 
faction of  the  Courts. 

Bills  of  Exchange  were  negotiable  by  the  law  merchant ;  bystatute. 
promissory  notes  by  3  &  4  Anne,  c.  9  ;  both  classes  of 
instruments  are  now  governed  by  the  Bills  of  Exchange 
Act,  1882.  A  cheque  is  a  bill  of  exchange  drawn  on  a 
banker,  but  possesses  certain  features  of  its  own  which 
are  not  common  to  all  bills  of  exchange.  A  Bank  of  3&4Wiii.4, 

c.  98. 

England  note  is  a  promissory  note  which  by  statute  is 
made  legal  tender,  except  by  the  Bank  itself. 

Bills  of  lading,  which  are  affected  both  by  the  law  is&igvict. 

J  C.  III. 

merchant  and  by  statute,  possess  some  characteristics 
which  will  call  for  a  separate  consideration. 

Bills  of  exchange  and  promissory  notes  figure  so  con- 
stantly in  the  law  of  contract,  and  are  so  aptly  illustrative 
of  the  nature  of  negotiability,  that  we  will  shortly  consider 
their  principal  features. 

A  bill  of  exchange  is  an  unconditional  written  order,  A  bill  of 
addressed  by  M  to  X,  directing  X  to  pay  a  sum  of  money 
to  a  specified  person  or  to  bearer.    Usually  this  specified  45&46vict. 
person  is  a  third  person  A,  but  M  may  draw  a  bill  upon  -X" 
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in  favour  of  himself.    We  must  assume  that  the  order  is 

addressed  to  X  either  because  he  has  in  his  control  funds 

belonging  to  M  or  is  prepared  to  give  M  credit ;  and  since 

see  form  in  we  are  here  dealing  with  bills  of  exchange  merely  as 

D.  illustrative  of  negotiability,  we  will  adopt  the  most  usual, 

as  it  is  the  most  convenient,  form  for  illustration. 
How  M  directs  X  to  pay  a  sum  of  money  to  '  A  or  order,'  or 

1  to  A  or  bearer.'  M  is  then  called  the  drawer  of  the  bill, 
and  by  drawing  it  he  promises  to  pay  the  sum  specified 
either  to  A  or  to  any  subsequent  holder  into  whose  hands  it 
may  come,  if  X  do  not  accept  the  bill,  or,  having  accepted 
it,  fail  to  pay. 

How  -X",  upon  whom  the  bill  has  been  drawn,  is  called  the 

accepte  .  jrawee  .  j^  when  he  has  assented  to  pay  the  sum 
specified,  he  is  said  to  become  the  '  acceptor.'  Such 
assent  (or  '  acceptance  ')  must  be  expressed  by  writing 
on  the  bill  signed  by  the  acceptor,  or  by  his  simple  signa- 
ture. The  drawer  of  the  bill  may  transfer  it  to  another 
person  before  it  has  been  '  accepted  ' ;  and  in  that  case  it 
is  the  business  of  the  transferee  to  present  it  to  the  drawee 
for  acceptance.  He  is  entitled  to  demand  an  unconditional 
acceptance  ;  but  he  may  (if  he  pleases)  take  one  qualified 
ss.  !9,  44.  by  conditions  as  to  amount,  time,  or  place  1,  though  this 
releases  the  drawer  or  any  previous  indorser  from  liability 
unless  they  assent  to  the  qualification. 

If  the  bill  be  payable  to  A  or  bearer,  it  can  be  transferred 

from  one  holder  to  another  by  mere  delivery  :    if  it  is 

payable  to  A  or  order,  it  must  be  first  indorsed.    Until  it 

is  indorsed,  it  is  not  a  complete  negotiable  instrument. 

Indorse-        If  the  indorsement  consists  in  the  mere  signature  of  A, 

Sank!"     tne  bill  is  said  to  be  indorsed  '  in  blank.'    It  then  becomes 

a  bill  payable  to  bearer,  that  is,  assignable  by  mere 

delivery  ;    for  A  has  given  his  order,  though  it  is  an 

1  Note,  however,  that  by  s.  19  (2)  (c)  of  the  Bills  of  Exchange  Act,  a  con- 
dition as  to  place  is  not  to  be  regarded  as  qualifying  an  acceptance, '  unless 
it  expressly  states  that  the  bill  is  to  be  paid  there  only  and  not  elsewhere."1 
Hence  the  common  form '  accepted  payable  at  the  X.  Bank  '  is  not  a  qualified 
acceptance. 
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order  addressed  to  no  one  in  particular.  The  bill  is  in 
fact  indorsed  over  to  any  one  who  becomes  possessed 
of  it. 

If  the  indorsement  takes  the  form  of  an  order  in  favour  Special 
of  D,  written  on  the  bill  and  signed  by  A,  it  is  called  a  ^Jse" 
'  special '  indorsement.  Its  effect  is  to  assign  to  D  the 
right  to  demand  acceptance  from  the  drawee,  if  the  bill 
has  not  already  been  accepted  ;  or  payment,  if  the  drawee 
has  already  accepted  and  the  bill  has  fallen  due.  In  the 
event  of  default  in  acceptance  or  payment,  D  has  a  two- 
fold remedy.  He  may  demand  the  sum  specified  in  the 
bill  either  from  the  original  drawer,  or  from  A  the  indorser  ; 
for  A  is  to  all  intents  a  new  drawer  of  the  bill.  Every 
indorser  therefore  becomes  an  additional  security  for 
payment  to  the  holder  for  the  time  being. 

A  promissory  note  is  a  promise  in  writing  made  by  X  Apromis- 

sorv  note. 

to. A  that  he  will  pay  a  certain  sum,  at  a  specified  time,  or 

on  demand,  to  A  or  order,  or  to  A  or  bearer.     X,  the  Seeformm 

Appendix 

maker  of  the  note,  is  in  a  similar  position  to  that  of  an  D 
acceptor  of  a  bill  of  exchange  ;  and  the  rules  as  to  assign 
ment  by  delivery  or  indorsement  are  like  those  relating  to 
a  bill  of  exchange 1. 

We  may  now  endeavour  to  distinguish,  by  illustration  Assign- 
from  the  case  of  instruments  of  this  nature,  the  difference  distin- 
between  assignability  and  negotiability.  fromnego- 

Let  us  suppose  that  A  draws  a  bill  011  X  payable  to  tiability. 
himself  or  order  and,  having  procured  JT's  acceptance, 
indorses  the  bill  over  to  D.    When  the  time  for  payment 
falls  due,  D  presents  the  bill  for  payment  to  X,  the 
acceptor,  and  sues  him  upon  default. 

In  the  case  of  negotiable  instruments  consideration  is  Considera- 
presumed  to  have  been  given  until  the  contrary  is  shown, 
and  notice  of  assignment  (as  would  be  required  in  the  case 
of  an  ordinary  chose  in  action)  is  not  necessary.    D  will 

1  An  I.O.U.,  which  at  first  sight  would  seem  to  bear  some  resemblance  to 
a  promissory  note,  is  not  of  course  a  legal  instrument  of  any  kind  ;  it  is 
only  evidence  of  an  '  account  stated  '  ;  see  as  to  this,  infra,  p.  440. 
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therefore  have  to  do  no  more  than  prove  that  the  signature 
of  acceptance  on  the  bill  is  X's  signature,  everything  else 
being  presumed  in  his  favour. 

Suppose,  however,  it  turn  out  that  the  bill  was  accepted 
by  X  on  account  of  a  gambling  debt  owed  by  him  to  A, 
or  was  obtained  from  him  by  fraud.  The  position  of  D  is 
then  modified  to  this  extent. 

As  between  A  and  X  the  bill  would  be  void  or  voidable 

according  to  the  nature  of  the  transaction,  but  this  does 

not  necessarily  affect  the  rights  of  D,  the  subsequent 

holder,  or  of  persons  deriving  their  title  through  D. 

Position        Every  holder  of  a  bill  of  exchange  is  prima  facie  deemed 

of  subse- 
quent       to  be  a  holder  in  due  course — that  is,  he  is  deemed  to  have 

tatuDv.  given  value  for  it  in  good  faith,  without  notice  of  any 
Q.aB.aD.23  defect  in  the  title  of  the  person  who  negotiated  it.  But 
lUe  al  ^  ^  an  ac^i°n  on  *ne  bill  evidence  is  given  that  the 
considers-  acceptance,  issue,  or  subsequent  negotiation  of  the  bill 

tion  for 

making  is  tainted  with  fraud  or  illegality  of  some  kind,  then  this 
presumption  no  longer  holds  good  ;  the  burden  of  proof 
is  shifted,  and  the  holder  of  the  bill  must  prove  affirma- 
tively that,  subsequent  to  the  alleged  fraud  or  illegality, 
value  has  in  good  faith  been  given  for  the  bill,  though 
not  necessarily  by  himself.  If  he  can  do  so,  he  will  win 
his  action,  whatever  the  earlier  history  of  the  bill  may 
be,  unless  he  was  himself  a  party  to  the  fraud  or  illegality 
alleged.  A  holder  who  has  been  a  party  to  the  fraud  or 
illegality  can  never  succeed,  though  mere  knowledge  of 
it  will  not  invalidate  his  title,  if  he  derives  his  title,  not 
from  a  person  whose  own  title  is  defective,  but  from  one 
who  is  himself  a  holder  in  due  course. 

Fiowe.  v.         And  the  effect  of  an  illegal  consideration  for  an  indorse- 

Sadler,  10 

Q.  B.  D.  572.  ment  should  also  be  noticed.  The  indorsee  cannot  sue 
indorse-  the  indorser  on  the  illegal  contract  made  between  them  ; 
ment'  but  he  can  sue  the  acceptor,  and  probably  a  previous 

indorser  who  before  the  illegality  had  given  value  for  the 

bill, 
joint  stock       A  broker  pledged  his  client's  bonds,  which  were  nego- 


Chap.  IX.  §  T        THE  ASSIGNMENT  OF  CONTRACT  301 

liable  by  the  custom  of  merchants,  with  a  bank,  to  secure  Bank  v. 

Simmons, 

advances  made  to  himself.    The  bank  had  no  notice  that  [1892]  A.  c. 

217. 

the  bonds  were  not  his  own,  or  that  he  had  no  authority  to 
pledge  them  :  he  became  insolvent  ;  the  bank  sold  the 
bonds  in  satisfaction  of  the  debt  due,  and  the  broker's 
client  sued  the  bank.  The  House  of  Lords  held  that  he 
could  not  recover  ;  for  (i)  the  bonds  were  negotiable,  and 
(2)  being  so  negotiable  — 

'  It  is  of  the  very  essence  of  a  negotiable  instrument  that  you  may 
treat  the  person  in  possession  of  it  as  having  authority  to  deal  with  it, 
be  he  agent  or  otherwise,  unless  you  know  to  the  contrary  :  and  are 
not  compelled,  in  order  to  secure  a  good  title  to  yourself,  to  inquire 
into  the  nature  of  his  title  or  the  extent  of  his  authority.' 

The  case  of  Crouch  v.  Credit  Fancier  of  England  illus-  L.R.SQ.B. 

374- 

trates  not  only  the  nature  of  negotiability,  but  the  limits 
within  which  the  creation  of  negotiable  instruments  is 
permissible. 

A  debenture  assignable  under  the  Companies  Act  and  Aninstm- 
expressed  to  be  payable  to  the  bearer  was  stolen  ;    the  under  seal 


thief  sold  it  to  the  plaintiff,  and  he  sued  the  Company  for 
non-payment  ;  the  jury  found  that  he  was  a  bona  fide 
holder  for  value  of  the  debenture,  but  the  Court  held  that 
he  could  not  recover,  because,  in  spite  of  the  wording  of 
the  debenture,  it  was  an  instrument  under  seal  1  and 
therefore  could  not  be,  what  it  purported  to  be,  a  nego- 
tiable instrument  assignable  by  delivery.  The  plaintiff 
therefore  could  not  recover  because  in  these  circumstances 
he  could  have  no  better  title  than  his  assignor,  the  thief. 
Had  the  debenture  been  a  negotiable  instrument,  the 
plaintiff  could  have  recovered  ;  for,  as  Blackburn,  J., 
said,  in  speaking  of  such  contracts,  — 

'  The  person  who,  by  a  genuine  indorsement,  or,  where  it  is  payable  at  p.  382. 
to  bearer,  by  a  delivery,  becomes  holder,  may  sue  in  his  own  name  on 
the  contract,  and  if  he  is  a  bona  fide  holder  for  value,  he  has  a  good 
title  notwithstanding  any  defect  of  title  in  the  party  (whether  indorser 
or  deliverer)  from  whom  he  took  it.' 

The  case  further  shows  that  a  man  cannot  make  an 

1  But  note  the  effect  of  s.  91  of  the  Bills  of  Exchange  Act  in  making  valid 
the  negotiable  instruments  of  corporations  issued  under  seal. 
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instrument  negotiable  at  his  pleasure,  by  making  it  pay- 
able to  bearer,  if  in  so  doing  he  depart  from  a  settled  rule 
The  class   of  the  Common  Law  ;    and  it  has  also  been  frequently 
t/ablfhi-    c*tG&  as  authority  for  the  proposition  that,   so  far  as 
struments  documents  made  in  England  by  English  merchants  are 
added  to    concerned,  the  list  of  negotiable  instruments  is  closed, 
cantife"     an(^  t'na*  no  evidence  of  usage  will  avail  unless  the  incident 
usage.       0{  negotiability  has  been  annexed  by  the  Law  Merchant 
to  the  instrument  in  question.    The  Court  of  Exchequer 
L.  R.  10  EX.  Chamber  in  Goodwin  v.  Robarts  questioned  its  authority 
on  this  point,  and  in  Bechuanaland  Exploration  Co.  v. 
[1898]        London  Trading  Bank,  Kennedy,  J.,  held  that  it  was 
L.  R.  io  EX.  overruled  by  Goodwin  v.  Robarts.     He  allowed  recent 

337- 

mercantile  usage,  sufficiently  proved,  to  make  negotiable 
certain  debentures,  issued  in  England  by  an  English 
company,  made  payable  to  bearer  but  not  corresponding 
in  character  to  any  instrument  negotiable  by  the  law 
at  p.  675.  merchant  or  by  statute. 

The  decision  in  this  case  was  subsequently  followed  and 

[1002]        strongly  approved  by  Bigham,  J.,  hi  Edelstein  v.  Schuler. 

4'  The  law  merchant,  it  was  there  laid  down,  must  not  be 

regarded  as  stereotyped  and  immutable  ;  on  the  contrary, 

owing  to  the  vast  increase  in  the  number  of  commercial 

transactions  the  law  merchant  may  be  modified  far  more 

quickly  than  was  the  case  a  century  ago  ;  and  the  Courts 

will  now  take  judicial  notice  of  the  fact  that  debenture 

bonds  payable  to  bearer  are  negotiable. 

Coneidera-      Before  leaving  this  subject  it  is  important  to  notice 
negotiable  *na*  *^e  doctrine  of  consideration  does  not  apply  to 
jnstru-       negotiable  instruments  in  the  same  way  as  to  ordinary  con- 
tracts.   There  is  usually  no  consideration  between  remote 
parties  to  a  bill,  such  as  the  acceptor  and  the  payee :  there 
need  be  none  between  the  drawer  and  an  indorsee  when, 
either  from  acceptance  being  refused  or  the  bill  being 
dishonoured  by  the  acceptor,  recourse  is  had  to  the  drawer. 

45 & 46 vict.      Moreover  it  is  possible  that  A,  who  has  given  no  value 
0.61.5.38(2). 

for  a  bill,  may  recover  from  X,  who  has  received  no  value, 
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provided  that  some  intermediate  holder  between  A  and  X 
has  given  value  for  it.  This  is  apparent  if  we  look  at 
the  case  of  an  '  accommodation  bill.' 

A  is  in  need  of  £100,  and  his  own  credit  is  not  perhaps 
good  enough  to  enable  him  to  borrow  ;  but  M  is  prepared 
to  advance  the  money  to  him,  if  X,  a  friend  of  A,  is 
willing  to  undertake  the  obligation  to  repay  it  (say)  in 
three  months'  time.  This  arrangement  is  carried  out  by 
means  of  an  '  accommodation  bill.'  A  draws  a  bill  for 
£100  upon  X  payable  to  himself  or  order  three  months 
after  date.  X  accepts  the  bill,  and  thereby  undertakes 
to  pay  the  bill  at  maturity  to  the  person  who  shall 
then  be  the  holder  of  it.  A  negotiates  the  bill  by  indorse- 
ment to  M ,  who  gives  him  £100  for  it,  less  a  '  discount ' 
for  cash.  M,  who  has  given  value,  can  sue  X>  the  acceptor, 
who  has  received  none  l ;  but  we  may  take  the  matter 
a  stage  further.  M,  who  has  given  value,  indorses  the  scottv. 
bill  to  S,  who  receives  it  as  a  present,  giving  no  value  for  Camp.  346. 
it.  It  would  seem  that,  once  value  is  given,  any  subse- 
quent holder  can  sue  the  acceptor  or  any  other  party  to  the 
bill  prior  to  the  giving  of  value.  And  so  S,  who  has  given 
nothing,  may  sue  X,  who  has  received  nothing. 

An  illustration  is  furnished  by  the  case  of  Milnes  v.  sExch.<«o. 
Daivson,  where  the  drawer  of  a  bill  of  exchange  indorsed 
it,  without  value,  to  the  plaintiff  ;  after  having  thus 
assigned  his  rights  in  the  bill,  though  without  considera- 
tion, he  received  script  in  satisfaction  of  the  bill  from  the 
acceptor,  the  defendant. 

'  It  would  be  altogether  inconsistent  with  the  negotiability  of  these 
instruments,'  said  Parke,  B.,  '  to  hold  that  after  the  indorser  has  trans- 
ferred the  property  in  the  instrument,  he  may,  by  receiving  the  amount 
of  it,  affect  the  right  of  his  indorsee.  When  the  property  is  passed,  the 
right  to  sue  upon  the  bill  follows  also.  A  bill  of  exchange  is  a  chattel, 
and  the  gift  is  complete  by  delivery  coupled  with  intention  to  give.' 


1  A  will  probably  have  induced  X  to  become  the  acceptor  of  the  bill  by 
promising  to  provide  him  with  funds  to  meet  the  bill  when  it  falls  due.  But 
if  he  fails  to  do  so,  and  X  is  called  on  to  meet  the  bill  out  of  his  own  pocket, 
he  has  in  effect  paid  money  to  M  at  the  request  of  A  ;  and  the  law  thereupon 
implies  a  promise  by  A  to  indemnify  him  therefor. 
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The  rules  of  negotiability  took  their  rise  out  of  the 
custom  of  merchants,  which  assumed  that  the  making  of 
a  bill  or  note  was  a  business  transaction.  Value  must  be 
given  at  some  time  in  the  history  of  the  instrument ;  but 
to  insist  that  consideration  should  have  passed  between 
the  holder  and  the  party  sued  would  have  defeated  the 
object  for  which  such  instruments  came  into  existence. 
Original  For  the  object  of  a  bill  of  exchange  was  to  enable 
bmsCof0f  a  merchant  resident  in  one  part  of  England  to  pay  a 
exchange.  creditor  resident  in  another  part  of  England,  or  abroad, 
without  sending  his  debt  in  specie  from  one  place  to 
another.  A,  in  London,  owes  £100  to  X  in  Paris  :  A  does 
not  want  to  send  gold  or  notes  to  France,  and  has  no  agent 
in  Paris,  or  correspondent  with  whom  he  is  in  account, 
and  through  whom  he  can  effect  payment.  But  M, 
another  merchant  living  in  London,  has  a  correspondent 
in  Paris  named  S,  who,  according  to  the  terms  of  business 
between  them,  will  undertake  to  pay  money  on  his  account 
at  his  direction.  A  therefore  asks  M,  in  consideration  of 
£100,  more  or  less  according  to  the  rate  of  exchange 
between  London  and  Paris,  to  give  him  an  order  upon 
the  correspondent  S.  Thereupon  M  draws  a  bill  upon  S 
for  the  required  sum,  in  favour  of  A.  A  indorses  the  bill, 
and  sends  it  to  his  creditor  X.  X  presents  it  for  accep- 
tance to  8  ;  if  all  goes  well  the  bill  is  accepted  by  S,  and 
in  due  time  paid. 

Sir  M.  Chalmers  thus  compares  the  original  object, 
and  the  modern  English  use,  of  bills  of  exchange  : — 

Bills  of  Ex-       '  A  bill  of  exchange,  in  its  origin,  was  an  instrument  by  which  a 

8th  "§e'in-     *rade  debt,  due  in  one  place,  was  transferred  to  another.     It  merely 

troduction,   avoided  the  necessity  of  transmitting  cash  from  place  to  place.     This 

theory  the  French  law  steadily  keeps  in  view.     In  England  bills  have 

developed  into  a  perfectly  flexible  paper  currency.     In  France  a  bill 

represents  a  trade  transaction  ;  in  England  it  is  merely  an  instrument 

of  credit.' 

Bill  of  Though  lacking  the  traits  of  negotiability  the  instru- 

ladmg.       ment  known  as  a  '  bill  of  lading  '  should  be  noticed  here. 
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A  bill  of  lading  may  be  regarded  in  three  several  aspects.  See  for,,, 

>  is  a  receipt  given  by  the  master  of  a  ship  acknow-  Appendi*B 
ledging  that  the  goods  specified  in  the  bill  have  been  put  * 
on  board  ;  (2)  it  is  the  document  which  contains  the 
terms  of  the  contract  for  the  carriage  of  the  goods  agreed 
upon  between  the  shipper  of  the  goods  and  the  shipowner 
(whose  agent  the  master  of  the  ship  is) ;  and  (3)  it  is 
a  '  document  of  title  '  to  the  goods,  of  which  it  is  the 
symbol.  It  is  by  means  of  this  document  of  title  that 
the  goods  themselves  may  be  dealt  with  by  the  owner 
of  them  while  they  are  still  on  board  ship  and  upon  the 
high  seas. 

Three  copies  of  the  bill  of  lading  are  usually  made,  each 
signed  by  the  master.  One  is  kept  by  the  consignor  of  the 
goods,  one  by  the  master  of  the  ship,  and  one  is  forwarded 
to  X,  the  consignee,  who  (in  the  normal  case)  on  receipt 
of  it  acquires  a  property  in  the  goods  which  can  only  be 
defeated  by  the  exercise  of  the  vendor's  equitable  right 
of  stoppage  in  transitu  1. 

But  if  the  consignee  assigns  a  bill  of  lading  by  indorse-  What 
ment  to  a  holder  for  value,  that  holder  has  a  title  to  the  " 
goods  which  overrides  the  vendor's  right  of  stoppage  in 
transitu,  and  can  claim  them  in  spite  of  the  insolvency  of 
bhe  consignee  and  the  consequent  loss  of  the  price  of  his 
goods  by  the  consignor. 

His  right,  however,  which  in  this  respect  is  based  upon  By  law 
bhe  law  merchant,  is  a  right  of  property  only.     The  merchant, 
Assignment  of  the  bill  of  lading  gives  a  right  to  the  goods.  Cy* 
tt  did  not  at  Common  Law  give  any  right  to  sue  on  the  right8' 
contract  expressed  in  the  bill  of  lading. 

The  Bills  of  Lading  Act,  1855,  confers  this  right.     The  by  18  &  19 
issignment  of  a  bill  of  lading  thereby  transfers  to  the  Jontact! ' 

ual  rights  ; 

1  Stoppage  in  transitu  is  the  right  of  the  unpaid  vendor,  upon  learning 

.he  insolvency  of  the  buyer,  to  retake  the  goods  before  they  reach  the  S^o^ 

myer  s  possession.     For  the  history  of  this  right  the  reader  is  referred  to  Goods' 

he  judgment  of  Lord  Abinger,  C.  B.,  in  Gibson  v.  Carruthers,  8  M.  &  W.  339.  89-96.'  *3' 

2605 
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assignee  not  only  the  property  in  the  goods,  but '  all  rights 
of  suit '  and  '  all  liabilities  in  respect  of  the  goods,  as  if 
the  contract  contained  in  the  bill  of  lading  had  been  made 
with  himself.' 

But  a  bill  of  lading  differs  from  the  negotiable  instru- 
ments with  which  we  have  just  been  dealing. 

Its  assignment  transfers  rights  in  rem,  rights  to  specific 
goods,  and  these  are  in  a  sense  wider  than  those 
possessed  by  the  assignor,  because  the  assignee  can  defeat 
the  right  of  stoppage  in  transitu ;  thus  it  differs  from 
negotiable  instruments,  which  only  confer  rights  in 
personam. 

but  not  But  though  the  assignee  is  relieved  from  one  of  the 
d^n^ofas-  liabilities  of  the  assignor,  he  does  not  acquire  proprietary 
tiff01'8  rights  independently  of  his  assignor's  title  :  a  bill  of 
Gurney  v.  lading  stolen,  or  transferred  without  the  authority  of  the 

Behrend, 

3  E.  &  B.     person  really  entitled,  gives  no  rights  even  to  a  bona  fide 

at  p.  034* 

indorsee.  And  again,  the  contractual  rights  conferred 
by  statute  are  expressly  conferred  subject  to  equities. 
A  bill  of  lading  then  is  a  contract  assignable  without 
notice  ;  it  so  far  resembles  conveyance,  that  it  gives 
a  title  to  property,  but  it  cannot  give  a  better  title, whether 
proprietary  or  contractual,  than  is  possessed  by  the 
assignor  ;  subject  always  to  this  exception,  that  one  who 
takes  from  an  assignor  with  a  good  title  is  relieved  from 
liability  to  the  vendor's  right  of  stoppage  in  transitu 
which  might  have  been  exercised  against  the  original 
consignee. 

§  2.  Assignment  of  contractual  rights  and  liabilities  by 
operation  of  law. 

So  far  we  have  dealt  with  the  voluntary  assignment  by 
parties  to  a  contract  of  the  benefits  or  the  liabilities  of 
the  contract.  But  rules  of  law  may  also  operate  to  transfer 
these  rights  or  liabilities  from  one  to  another. 

If  A  by  purchase  or  lease  acquire  an  interest  in  land  of 
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M.  upon  terms  which  bind  them  by  contractual  obliga-  Assign- 
tions  in  respect  of  their  several  interests,  the  assignment  interests 
by  either  party  of  his  interest  to  X  will,  within  certain  mland- 
limits,  operate  as  a  transfer  to  X  of  those  obligations. 

Marriage,  which  once  transferred  to  the  husband  con-  Marriage, 
ditionally  the  rights  and  liabilities  of  the  wife,  has  little 
effect  since  the  Act  of  1882. 

Representation,  in  the  case  of  death  or  bankruptcy,  Repre- 
effects  an  assignment  to  the  executors  or  administrators 
of  the  deceased,  or  to  the  trustee  of  the  bankrupt,  of  his 
rights  and  liabilities  ;  but  the  assignment  is  merely  a 
means  of  continuing,  for  certain  purposes,  the  legal 
existence  of  the  deceased  or  the  bankrupt.  The  assignees 
of  the  contract  take  no  benefit  by  it,  nor  are  they  personally 
losers  by  the  enforcement  of  it  against  them.  They 
represent  the  original  contracting  party  to  the  extent  of 

is  estate  and  no  more. 

)  Assignment  of  obligations  upon  the  transfer  of  interests 
in  land. 

(a)  Covenants  affecting  leasehold  interests. 

At  Common  Law  these  are  said  to  '  run  with  the  land  Covenants 
and  not  with  the  reversion  ' — that  is,  they  pass  upon  an 
assignment  of  the  lease,  but  not  upon  an  assignment  of 

he  reversion.     If  the  lessee  assign  his  lease,  the  man  to 
whom  he  assigns  it  would  be  bound  to  the  landlord  by  the 

ame  liabilities  and  entitled  to  the  same  rights  as  his 

Assignor,  subject  to  the  following  rules  : — 

(1)  Covenants  in  a  lease  which  '  touch  and  concern  the  if  they 
hing  demised  '  pass  to  the  assignee  of  the  lease  whether  the  thing 
:>r  no  they  are  expressed  to  have  been  made  with  the  lessee  demised, 

and  his  assigns.'    Such  are  covenants  to  repair,  to  leave  in  note  to 

Spencer's 

ji  good  repair,   to  deal   with  the  land  in  a  specified  "^  \$™- 
nanner.  ed- 6a- 

(2)  Covenants  in  a  lease,  which  touch  and  concern  the 

X2 
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thing  demised,  but  relate  to  something  not  in  existence 
at  the  time  of  the  lease,  are  said  to  pass  to  the  assigns 
only  if  named.  There  is  little  or  no  authority  for  this 
rule. 

(3)  In  no  case  does  the  assignee  of  the  lease  acquire 
benefit  or  liability  from  merely  personal  or  collateral 
covenants  made  between  his  assignor  and  his  landlord. 

The  reversioner  or  landlord  does  not,  at  Common  Law, 
^Y  *ne  assignment  of  his  interest  in  the  land  transfer  his 
rights  and  liabilities  to  the  assignee. 

c 

It  was  not  till  32  Hen.  VIII.  c.  34  that  the  law  in  this 
respect  was  changed.  By  that  Act  the  assignee  of  the 
reversion  takes  the  benefits,  and  also  incurs  the  liabilities, 
of  covenants  entered  into  with  his  assignor.  These 
covenants  must  '  concern  the  thing  demised  '  in  accordance 
with  the  rules  which  govern  covenants  running  with  the 
land.  The  Act  only  applies  to  leases  under  seal.  S.  10 
of  the  Conveyancing  Act,  1881,  makes  the  same  rule 
applicable  to  leases  generally,  but  has  been  held  not  to 

. 

include  leases  which  are  not  in  writing. 

It  should  be  noted  that  although  an  assignment  of  the 
reversion  gives  a  right  of  action  to  the  lessee  against  the 
assignee  on  express  covenants  made  with  the  original 
lessor,  it  does  not  thereby  exonerate  the  lessor  from 
liability  on  these  covenants. 

Two  cases  will  illustrate  the  distinction  between  per- 
sonal, or  collateral,  covenants  and  those  which  concern, 
and  are  therefore  assignable  with,  the  thing  demised. 

Hayward  leased  a  public-house  to  X,  covenanting  for 
himself  and  his  assigns  that  he  would  not  build  or  keep 
a  public-house  within  half  a  mile  of  the  premises.  X 
assigned  his  lease  to  Thomas,  and  Hayward  broke  his 
covenant.  The  covenant  was  personal  and  did  not  pass 
to  the  assigns  of  X  ;  Thomas  therefore  had  no  remedy. 

Clegg,  a  brewer,  leased  the  Alexandra  Hotel  to  Hands, 
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who   covenanted   for   himself  and   his  assigns  that   he  assignable 
would  buy  beer  only  from  Clegg  and  his  assigns.     Clegg 
retired  from  business,  closed  his  brewery,  and  assigned  his 
interest  in  the  premises  to  one  Cain.     Hands  refused  to 
buy  beer  of  Cain,  and  Clegg  obtained  an  injunction  to  ciegev. 
restrain  him  from  buying  beer  of  any  one  else.    The  Court  c^o'sQ 
of  Appeal  held  that  the  covenant  touched  and  concerned 
the  thing  demised,  and  was  enforceable  by  the  assignee. 

And  the  covenant  was  enforced  for  another  reason, 
founded  on  a  rule  which  will  be  explained  on  the  next 
page.  The  lessee  had  obtained  his  lease  on  lower  terms 
because  it  was  subject  to  a  restrictive  covenant,  and,  since 
the  covenant  was  not  necessarily  personal  or  unassignable, 
the  Court  would  have  restrained  him  from  departing  from 
it,  even  though  it  had  not  been  held  to  run  with  the  land. 

(6)  Covenants  affecting  freehold  interests. 

At  Common  Law,  covenants  made  with  the  owner  of  Covenants 
land,  that  is,  promises  under  seal  made  to  him,  and  for  m<A 

owner. 

his  benefit,  pass  to  his  assignees,  provided  they  touch  and 
concern  the  land  conveyed  and  are  not  merely  personal. 

A  vendor  of  land  covenants  with  the  purchaser  that 
he  has  a  good  right  to  convey  the  land  ;  the  benefit  of 
such  a  covenant  would  pass  to  the  purchaser's  assignees. 
Not  so  a  covenant  relating  to  some  matter  purely  personal 
between  the  vendor  and  purchaser. 

But   covenants  entered  into   by  the  owner  of  land,  Covenants 
restricting  his  enjoyment  of  the  land,  do  not  at  Common  &y°wner> 
Law  bind  his  assignees,  except  he  thereby  create  certain 
well-known  interests,  known  as  easements  and  profits, 
recognized  by  law. 

If  a  man  endeavour  to  create  restrictions  on  his  land 
which  are  not  included  in  the  circle  of  rights  in  re  aliend 
known  to  the  Common  Law,  he  cannot  affix  those  rights 

Stockport 

to  the  land  so  as  to  bind  all  subsequent  owners.     The  Wa*er>, 

works  Co. 

cases  which  deal  with  attempts  to  create  an  *  easement  H.^C 300. 
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in   gross  '   illustrate   this   proposition,   the   principle   of 
2  Myi.  &  K.  which  is  thus  enunciated  by  Lord  Brougham  in  Keppel 
v.  Baily  :— 

Common  '  It  must  not  be  supposed  that  incidents  of  a  novel  kind  can  be 
Law  view.  Devised  an(j  attached  to  property,  at  the  fancy  or  caprice  of  any 
owner.  .  .  .  Great  detriment  would  arise  and  much  confusion  of  rights, 
if  parties  were  allowed  to  invent  new  modes  of  holding  and  enjoying  real 
property,  and  to  impress  upon  their  lands  and  tenements  a  peculiar 
character,  which  should  follow  them  into  all  hands  however  remote.' 

Equitable  To  this  rule  Equity,  regarding  such  covenants  as  binding 
mentCof  *^e  Person  n°t  *ne  land,  has  created  a  group  of  exceptions 
restrictive  limited  in  character.  Where  a  man  sells  land  and 

covenants. 

covenants  with  the  buyer  that  he  will  only  use  the  adjoin- 
ing land  in  a  certain  way,  or  where  land  has  been  bought 
or  hired  with  similar  covenants  as  to  its  use,  such  restric- 
tive covenants  will  bind  any  one  who  subsequently  acquires 
toNisbet  the  land  with  notice  of  their  existence.  Hence  they  are 

[1906] i'ch.  sometimes  known  as  'equitable  easements1.' 

386. 

The  covenants  must  be  restrictive  covenants  ;  they  are 

covenants  to  use  or  abstain  from  using,  and  the  result  of 

Haywood  v.  the  cases  decided  on  the  authority  of  Tulk  v.  Moxhay  is 

Bu^idl^g0     '  that  only  such  a  covenant  as  can  be  complied  with  with- 

Society,  8 

Q.B.D.4IO.  out  expenditure  of  money  will  be  enforced  against  the 
assignee  on  the  ground  of  notice.'    The  principle  cannot 
Haiiv.        be  applied  to  compel  a  lessee  to  enforce  such  covenants 
^"ch'.D.74.  against  his  sub-tenant. 

The  rule  is  thus  stated  by  Lord  Cottenham  :-— 

'  That  this  Court  has  jurisdiction  to  enforce  a  contract  between  the 
owner  of  land  and  his  neighbour  purchasing  a  part  of  it,  that  the 
latter  shall  either  use  or  abstain  from  using  the  land  purchased  in 
a  particular  way,  is  what  I  never  knew  disputed.  ...  It  is  said  that 
the  covenant,  being  one  which  does  not  run  with  the  land,  this  Court 

[1893]  i  Ch.  *  As  to  the  rights  conferred  by  such  covenants  upon  purchasers  inter  se, 
348.  and  upon  a  purchaser  ^against  a  vendor  who  retains  a  portion  of  the  ad- 

Formbyv.  joining  land,  see  In  re  Birmingham  Land  Co.  and  Allday.  But  it  would 
uoovTz  Ch  aPPear  ^na^  such  covenants  must  be  made  in  respect  of  adjoining  land. 
539.  If  a  purchaser  sells  all  his  property  subject  to  covenants  restrictive  of  its 

use,  these  covenants  are  personal  and  collateral  and  do  not  pass  to  assigns. 
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cannot  enforce  it  ;    but  the  question  is,  not  whether  the  covenant  runs 

with  the  land,  but  whether  a  party  shall  be  permitted  to  use  his  land  in  Tulkv. 

.  T  *  i  j    Moxhay, 

a  manner  inconsistent  with  the  contract  entered  into  oy  his  vendor,  and  2  Ph.  777. 
with  notice  of  which  he  purchased.'' 

An  interesting  but  unsuccessful  attempt  was  made  in  ['904]  i  ch. 
Toddy  v.  Sterious  and  McGruther  v.  Pitcher  to  apply  this  [1904]  2  CH. 
principle  to  a  sale  of  goods,  and  to  impose  a  condition 
which  would  give  a  right  of  action  to  the  vendor  against 
every  subsequent  purchaser  who  broke  the  condition. 

(2)  Assignment  of  contractual  obligation  upon  marriage. 
The  effect  of  marriage,  in  this  respect,  is  that  if  the  4s&46Vi«. 

c.  75.  ss.  1  3, 

separate  estate  of  the  wife  be  insufficient  to  satisfy  her  '4- 
antenuptial  contracts  the  husband  is  liable  to  the  extent 
of  all  property  to  which  he  shall  have  become  entitled 
through  his  wife. 

(3)  Assignment  of  contractual  obligation  by  death. 

Death  passes  to  the  representatives  of  the  deceased  all  Rights  of 

his  personal  estate,  all  his  devisable  real  estate,  all  rights  ^j^n" 

of  action  (including  rights  of  action  for  breach  of  contract)  6o&6iVict. 

affecting  this  estate,  and  all  liabilities  chargeable  upon  it.  ^  &'  *  ' 

But  in  the  case  of  real  estate  this  assignment  is  temporary,  £e,6',  s.'  156. 

and  for  the  purpose  only  of  securing  creditors  who  may  Formbyv. 

•  r*  •  Barker, 

have  claims  on  the  real  estate.  Covenants  which  are  [1903]  2  ch. 
attached  to  leasehold  estate  pass,  as  to  benefit  and  lia- 
bility, with  the  personalty,  to  the  representatives  ;  while 
covenants  affecting  freehold,  such  as  covenants  for  title 
in  a  conveyance  of  freehold  property,  pass,  so  soon  as  the 
property  is  handed  over  by  the  representatives,  to  the 
heir  or  devisee  of  the  realty. 

But  performance  of  such  contracts  as  depend  upon  the  Contracts 
personal  service  or  skill  of  the  deceased  cannot  be  de-  onper- 


manded  of  his  representatives,  nor  can  they  insist  upon  g  or 
offering  such  performance,  though  they  can  sue  for  money  service. 
earned  by  the  deceased  and  unpaid  at  the  time  of  his  death.  Hoiyweu 
Contracts  of  personal  service  expire  with  either  of  the  |-  \-  2 

Exch.  »u. 
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parties  to  them  :  an  apprenticeship  contract  is  terminated 
Baxter  v.     by  the  death  of  the  master,  and  no  claim  to  the  services 

Burfield, 

2  str.  1266.   of  the  apprentice  survives  to  the  executor. 

Nor  can  executors  sue  for  a  breach  of  contract  which 

2M.  &s.  involves  a  purely  personal  loss.  In  Chamberlain  v. 
Williamson,  an  executor  sued  for  a  breach  of  promise  to 
marry  the  deceased.  The  promise  had  been  broken  and 
the  right  of  action  accrued  in  the  lifetime  of  the  testatrix. 
But  the  Court  held  that  such  an  action  could  not  be  brought 
by  representatives,  since  it  was  not  certain  that  the 
breach  of  contract  had  resulted  in  damage  to  the  estate. 
'  Although  marriage  may  be  regarded  as  a  temporal 
advantage  to  the  party  as  far  as  respects  personal  com- 
fort, still  it  cannot  be  considered  as  an  increase  of  the 
transmissible  personal  estate.' 

20  Q.  B.  D.  In  Firilay  v.  Chirney,  the  converse  proposition  was  laid 
down,  and  the  Court  held  that  no  action  would  lie  against 
the  executors  of  a  man  who  in  his  lifetime  had  broken 

[1916]!  K.B.  a  promise  to  marry.  And  in  Quirk  v.  Thomas  the  opinion 
was  expressed  that  even  a  claim  for  special  damage  alleged 
in  a  similar  action  to  have  been  suffered  by  the  plaintiff 
could  not  be  entertained. 


(4)  Assignment  of  contractual  obligation  by  bankruptcy. 

Trustee's       Bankruptcy  is  regulated  by  the  Bankruptcy  Act,  1914, 
their  ex-    which  repealed  and  re-enacted  with  amendments  and 
limits*™1   Editions  the  existing  statutes  on  the  subject.    Proceed- 
ings in  Bankruptcy  commence  with  the  filing  of  a  petition 
in  a  Court  of  Bankruptcy  either  by  a  creditor  alleging  acts 
of  bankruptcy  against  the  debtor  or  by  the  debtor  himself 
alleging  inability  to  pay  his  debts.    Unless  this  petition 
prove  unfounded,  the  Court  makes  a  receiving  order  and 
appoints  an  official  receiver  who  takes  charge  of  the 
debtor's  estate  and  summons  a  meeting  of  the  creditors. 
If  the  creditors  decide  not  to  accept  a  composition,  but 
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to  make  the  debtor  bankrupt,  he  is  adjudged  bankrupt 
and  a  trustee  appointed. 

To  the  trustee  passes  all  the  property  of  the  bankrupt 
vested  in  him  at  the  time  of  the  act  of  bankruptcy  or 
acquired  by  him  before  discharge,  and  the  capacity  for 
taking  proceedings  in  respect  of  such  property ;  but  all 
that  we  are  concerned  with  in  respect  of  the  rights  and 
liabilities  of  the  trustee  is  to  note  that — 

(i)  Where  any  part  of  the  property  of  a  bankrupt  con- 
sists of  choses  in  action,  they  shall  be  deemed  to  have  been 
duly  assigned  to  the  trustee  : 

(ii)  He  may,  within  twelve  months  of  his  appointment, 
disclaim,  and  so  discharge,  unprofitable  contracts  : 

(iii)   He  is  probably  excluded  from  suing  for  'personal  Drake v. 

J  r  Beckham, 

injuries  arising  out  of  breaches  of  contract,  such  as  con-  ll  M- &w- 
tracts  to  cure  or  to  marry,'  even  though  *  a  consequential 
damage  to  the  personal  estate  follows  upon  the  injury  to 
the  person.' 

But  the  trustee,  as  statutory  assignee  of  the  bankrupt's  /»r«waiiis, 

[1902]  i 
choses  in  action,  is  not  in  the  same  position  as  an  ordinary  K  B.  7*9- 

assignee  for  value  ;  he  only  takes  subject  to  all  equities 
existing  in  such  choses  in  action  at  the  date  of  the  com- 
mencement of  the  bankruptcy.  If  therefore  a  chose  in 
action  has  been  assigned  for  value  before  the  bankruptcy 
took  place,  and  no  notice  of  assignment  given  to  the 
debtor,  the  trustee  cannot  acquire  priority  over  the 
assignee  by  being  the  first  to  give  notice. 


PART  IV 

THE  INTERPRETATION  OF  CONTRACT. 

luterpre-       AFTER  considering  the  elements  necessary  to  the  forma- 

contract.    ^on  °^  a  contract,  and  the  operation  of  a  contract  as  regards 

those  who  are  primarily  interested  under  it,  and  those  to 

whom  interests  in  it  may  be  assigned,  it  seems  that  the 

next  point  to  be  treated  is  the  mode  in  which  a  contract 

is  dealt  with  when  it  comes  before  the  Courts  in  litigation. 

In  what     In  considering  the  interpretation  of  contract  we  require 

iect8U       to  know  how  its  terms  are  proved  ;  how  far,  when  proved 

consists,     to  exist  in  writing,  they  can  be  modified  by  evidence 

extrinsic  to  that  which  is  written  ;    and  what  rules  are 

adopted  for  construing  the  meaning  of  the  terms  when 

fully  before  the  Court. 

Rules  re-  The  subject  then  divides  itself  into  rules  relating  to 
(tuo  evi-  evidence  and  rules  relating  to  construction.  Under  the 
dence  and  first  head  we  have  to  consider  the  sources  to  which  we 

(2)  to  con- 

struction.  may  go  for  the  purpose  of  ascertaining  the  expression  by 
the  parties  of  their  common  intention.  Under  the  second 
we  have  to  consider  the  rules  which  exist  for  construing 
that  intention  from  expressions  ascertained  to  have  been 
used. 


CHAPTER  X 
Rules  Relating  to  Evidence 

IF  a  dispute  should  arise  as  to  the  terms  of  a  contract  Provinces 

of  Court 

made  by  word  of  mouth,  it  is  necessary  in  the  first  instance  and  Jury. 

to  ascertain  what  was  said,  and  the  circumstances  under 

which  the  supposed  contract  was  formed.    These  would 

be  questions  of  fact  to  be  determined  by  a  jury.    When 

a  jury  has  found,  as  a  matter  of  fact,  what  the  parties  said, 

and  that  they  intended  to  enter  into  a  contract,  it  is  for 

the  Court  to  say  whether  what  they  have  said  amounts 

to  a  contract,  and,  if  so,  what  its  effect  may  be.    When 

a  man  is  proved  to  have  made  a  contract  by  word  of 

mouth  upon  certain  terms,  he  cannot  be  heard  to  allege 

that  he  did  not  mean  what  he  said. 

The  same  rule  applies  to  contracts  made  in  writing. 
When  men  have  put  into  writing  any  part  of  their  contract 
they  cannot  alter  by  parol  evidence  that  which  they  have 
written.  When  they  have  put  into  writing  the  whole  of 
their  contract  they  cannot  add  to  or  vary  it  by  parol 
evidence. 

Contracts  wholly  oral  may,  as  regards  this  part  of  my  Why  oral 
subject,  be  dismissed  at  once.  For  the  proof  of  a  contract 
made  by  word  of  mouth  is  a  part  of  the  general  law  of 
evidence  ;  the  question  whether  what  was  proved  to 
have  been  said  amounts  to  a  valid  contract  must  be 
answered  by  reference  to  the  formation  of  contract  :  the 
interpretation  of  such  a  contract  when  proved  to  have 
been  made  may  be  dealt  with  presently  under  the  head 
of  rules  of  construction. 

All  that  we  are  concerned  with  here  is  to  ascertain  the  Three 
circumstances    under   which    extrinsic    oral   evidence   is  inquiry. 


316  THE  INTERPRETATION  OF  CONTRACT        Part  IV 

admissible  in  relation  to  written  contracts  and  contracts 
under  seal.     Such  evidence  is  of  three  kinds  :  — 
i.  Proof  of      (i)  Evidence  as  to  the  fact  that  there  is  a  document 
of  docu-6   purporting  to  be  a  contract,  or  part  of  a  contract. 

(2)  Evidence  that  the  professed  contract  is  in  truth 


of  agree-  what  it  professes  to  be.  It  may  lack  some  element  neces- 
sary to  the  formation  of  contract,  or  be  subject  to  some 
parol  condition  upon  which  its  existence  as  a  contract 
depends. 

3.  Of  (3)  Evidence  as  to  the  terms  of  the  contract.     These 

contract.  may  be  incomplete,  and  may  need  to  be  supplemented  by 
parol  proof  of  the  existence  of  other  terms  ;  or  they  may 
be  ambiguous  and  then  may  be  in  like  manner  explained  ; 
or  they  may  be  affected  by  a  usage  the  nature  of  which 
has  to  be  proved. 

We  are  thus  obliged  to  consider  — 

(1)  evidence  as  to  the  existence  of  a  document  ; 

(2)  evidence  that  the  document  is  a  contract  ; 

(3)  evidence  as  to  its  terms. 

Difference  We  must  note  that  a  difference,  suggested  some  time 
formal"  back,  between  contracts  under  seal  and  simple  contracts, 
a.nd  ,  is  illustrated  by  the  rules  of  evidence  respecting  them. 

simple 

contract.  A  contract  under  seal  derives  its  validity  from  the  form 
In  the  in  which  it  finds  expression  :  therefore  if  the  instrument 
instru-  is  proved  the  contract  is  proved,  unless  it  can  be  shown 
thereon-  to  nave  been  executed  under  circumstances  which  preclude 
tract,  the  formation  of  a  contract,  or  to  have  been  delivered 

under  conditions  which  have  remained  unfulfilled,  so  that 

the  deed  is  no  more  than  an  escrow. 

wake  v.  But  '  a  written  contract  not  under  seal  is  not  the  con- 
H.&  N.'775.  tract  itself,  but  only  evidence,  the  record  of  the  contract.' 

Even  where  statutory  requirements  for  writing  exist,  as 
second  the  under  the  Statute  of  Frauds,  the  writing  is  no  more  than 
writing  is  evidentiary  of  a  previous  or  contemporaneous  agreement. 
denceof  A  written  offer  containing  all  the  terms  of  the  contract 
tract.  signed  by  A  and  accepted  by  performance  on  the  part  of 
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B,  is  enough  to  enable  B  to  sue  A  under  that  section.  And 
where  there  is  no  such  necessity  for  writing,  it  is  optional 
to  the  parties  to  express  their  agreement  by  word  of 
mouth,  by  action  or  by  writing,  or  partly  by  one,  and 
partly  by  another  of  these  processes. 

It  is  always  possible  therefore  that  a  simple  contract 
may  have  to  be  sought  for  in  the  words  and  acts,  as  well 
as  in  the  writing  of  the  contracting  parties.  But  in  so  far 
as  they  have  reduced  their  meaning  to  writing,  they  cannot 
adduce  evidence  in  contradiction  or  alteration  of  it. 
'  They  put  on  paper  what  is  to  bind  them,  and  so  make  wake  v. 

Han-op,  6 

the  written  document  conclusive  evidence  between  them.'  H-  &  *  775- 

§  1.  Proof  of  document. 

A  contract  under  seal  is  proved  by  evidence  of  the  Proof  of 
sealing  and  delivery.     Formerly  it  was  necessary  to  call  under 
one  of  the  attesting  witnesses  where  a  contract  under  seal  scal> 


was  attested,  but  now  by  statute  this  is  no  longer  required 

.      . 

save  in  those  exceptional  cases  in  which  attestation  is 
necessary  to  the  validity  of  the  deed.  A  warrant  of 
attorney  and  a  cognovit  afford  instances  of  instruments  to 
which  attestation  is  thus  necessary. 

In  proving  a  simple  contract  parol  evidence  is  always  Of  simple 
necessary  to  show  that  the  party  sued  is  the  party  making 
the  contract  and  is  bound  by  it  1.     And  oral  evidence  Supple- 
must  of  course  supplement  the  writing  where  the  writing  ^a?  ev? 
only  constitutes  a  part  of  the  contract.     For  instance  :  dence 

where 

A  B  in  Oxford  writes  to  X  in  London,  '  I  will  give  £50  contract 
for  your  horse  ;    if  you  accept  send  it  by  next  train  to 
Oxford.     (Signed)  A  B.'     To  prove  the  conclusion  of  the  Part' 

1  As  a  matter  of  practice,  written  contracts  are  commonly  admitted  by 
the  parties,  either  upon  the  pleadings,  or  upon  notice  being  given  by  one 
party  to  the  other  to  admit  such  a  document.  Such  admissions  are  regu- 
lated by  Order  xxxii  of  the  Rules  of  the  Supreme  Court.  Or  one  party  may 
call  upon  the  other  to  produce  certain  documents,  and  upon  his  failing  to 
do  so,  and  upon  proof  having  been  given  of  the  notice  to  produce,  the 
party  calling  for  production  may  give  secondary  evidence  of  the  contents 
of  the  document. 
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contract  it  would  be  necessary  to  prove  the  despatch  of 

the  horse.     And  so  if  A  puts  the  terms  of  an  agreement 

into  a  written  offer  which  X  accepts  by  word  of  mouth  ; 

or  if,  where  no  writing  is  necessary,  he  puts  a  part  of  the 

terms  into  writing  and  arranges  the  rest  by  parol  with  X, 

Harris  v.     oral  evidence  must  be  given  in  both  these  cases  to  show 

H'.VN!  f.    that  the  contract  was  concluded  upon  those  terms  by  the 

acceptance  of  X. 

or  where        ^o  too  where  a  contract  consists  of  several  documents 
connexion  ^hich  need  oral  evidence  to  show  their  connexion,  such 

of  parts  do 

not  appear  evidence  may  be  given  to  connect  them.    This  rule  needs 
ments.       some   qualification   as   regards   contracts   of   which  the 

Statute  of  Frauds  requires  a  written  memorandum.  The 
lMng  v  documents  must  in  such  a  case  contain  a  reference,  in  one 
p!'Da4.0C'  or  both,  to  the  other,  in  order  to  admit  parol  evidence  to 

explain  the  reference  and  so  to  connect  them. 

In  contracts  which  are  outside  the  Statute  evidence 

would  seem  to  be  admissible  to  connect  documents  without 
Edwards  v.  any  such  internal  reference.  '  I  see  no  reason/  said  Brett, 
Mutual  J  '  why  parol  evidence  should  not  be  admitted  to  show 

Insurance 

o°Bei>'  's   wna/k  documents  were  intended  by  the  parties  to  form  an 
alleged  contract  of  insurance.' 

There  are  circumstances,  such  as  the  loss  or  inaccessi- 
bility of  the  written  contract,  in  which  parol  evidence  of 
the  contents  of  a  document  is  allowed  to  be  given,  but 
these  are  a  part  of  the  general  law  of  evidence,  and  the 
rules  which  govern  the  admissibility  of  such  evidence  are 
to  be  found  in  treatises  on  the  subject. 

§  2.  Evidence  as  to  fact  of  Agreement. 

Thus  far  we  have  dealt  with  the  mode  of  bringing  a 
document,  purporting  to  be  an  agreement,  or  part  of  an 
agreement,  before  the  Court.  But  extrinsic  evidence  is 
admissible  to  show  that  the  document  is  not  in  fact  a  valid 
agreement. 

It  may  be  shown  by  such  evidence  that  the  contract  was 
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invalid  for  want  of  consideration,  of  capacity  of  one  of  the 
parties,  of  genuineness  of  consent,  of  legality  of  object. 
Extrinsic  evidence  is  used  here,  not  to  alter  the  purport 
of  the  agreement,  but  to  show  that  there  never  was  such 
an  agreement  as  the  law  would  enforce. 

It  may  also  be  shown  by  extrinsic  evidence  that  a  parol  Evidence 
condition  suspended  the  operation  of  the  contract.     Thus 


a  deed  may  be  shown  to  have  been  delivered  subject  to  Pending 

operation 

the  happening  of  an  event  or  the  doing  of  an  act.     Until  of  con- 
the  event  happens  or  the  act  is  done  the  deed  remains  an 
escrow,  and  the  terms  upon  which  it  was  delivered  may  in  the 
be  proved  by  oral  or  documentary  evidence  extrinsic  to         " 


the  sealed  instrument. 

In  like  manner  the  parties  to  a  written  contract  may  of  a  simple 
agree  that,  until  the  happening  of  a  condition  which  is  not  ° 
put  in  writing,  the  contract  is  to  remain  inoperative. 

Campbell  agreed  to  purchase  of  the  Messrs.  Pym  a  part  pym  v. 
of  the  proceeds  of  an  invention  which  they  had  made.  6En&B.' 
They  drew  up  and  signed  a  memorandum  of  this  agree- 
ment on  the  express  verbal  understanding  that  it  should 
not  bind  them  until  the  approval  of  one  Abernethie  had 
been   expressed.     Abernethie   did   not   approve   of   the 
invention,  and  Campbell  repudiated  the  contract.     Pym 
contended  that  the  agreement  was  binding,  and  that  the 
verbal  condition  was  an  attempt  to  vary  by  parol  the 
terms  of  a  written  contract.     The  Court  held  (and  its  pattiev. 
decision  has  been  affirmed  in  a  later  case)  that  evidence  br^k'," 
of  the  condition  was  admissible  on  the  ground  thus  stated  *s- 
by  Erie,  J.  :— 

'The  point  made  is,  that  this  is  a  written  agreement,  absolute  at  p.  374. 
on  the  face  of  it,  and  that  evidence  was  admitted  to  show  it  was 
conditional  :  and  if  that  had  been  so  it  would  have  been  wrong. 
But  I  am  of  opinion  that  the  evidence  showed  that  in  fact  there  was 
never  an  agreement  at  all.  The  parties  met  and  expressly  stated  to 
each  other  that,  though  for  convenience  they  would  then  sign  the 
memorandum  of  the  terms,  yet  they  were  not  to  sign  it  as  an  agree- 
ment until  Abernethie  was  consulted.  I  grant  the  risk  that  such 
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Evidence 
as  to 
terms. 
General 
rule. 

Blackburn, 
J.,  in  Burges 
v.  Wick- 
ham,  3  B. 
&S.  696. 

Henderson 
v.  Arthur, 


Excep- 
tions. 


Supple- 
mentary 
terms. 


a  defence  may  be  set  up  without  ground ;  and  I  agree  that  a  jury 
should  therefore  always  look  on  such  a  defence  with  suspicion  ;  but, 
if  it  be  proved  that  in  fact  the  paper  was  signed  with  the  express 
intention  that  it  should  not  be  an  agreement,  the  other  party  cannot 
fix  it  as  an  agreement  upon  those  so  signing.  The  distinction  in 
point  of  law  is,  that  evidence  to  vary  the  terms  of  an  agreement  in  ivriting 
is  not  admissible,  but  evidence  to  show  that  there  is  not  an  agreement  at  all 
is  admissible.' 

§  3.  Evidence  as  to  the  terms  of  the  Contract. 

When  we  come  to  extrinsic  evidence  as  affecting  the 
terms  of  a  contract,  the  admissibility  of  such  evidence  is 
narrowed  to  a  small  compass  ;  for  '  according  to  the 
general  law  of  England  the  written  record  of  a  contract 
must  not  be  varied  or  added  to  by  verbal  evidence  of  what 
was  the  intention  of  the  parties.' 

Arthur  was  lessee  of  a  theatre  and  covenanted  in  the 
lease  to  pay  the  rent  quarterly  in  advance.     Before  the 
lease  was  finally  executed,  the  parties  had  agreed  by  parol 
that  Arthur  should  pay  each  quarter  by  a  three  months 
bill,  which  he  duly  tendered  but  which  was  refused  by 
the  lessor.     The  lessor  sued  for  the  rent,  which  Arthur 
alleged  that  he  had  paid  according  to  the  parol  agreement. 
The  Court  of  Appeal  said  that  the  covenant  meant  payment 
in  cash  ;  that  payment  by  bill  was  not  payment  in  cash  ; 
and  that  therefore  the  parol  agreement  contradicted  the 
terms  of  the  lease  and  evidence  of  it  could  not  be  admitted. 
We  find  exceptions  to  this  rule — 
(a)  where  supplementary  or  collateral  terms  are  ad- 
mitted in  evidence  to  complete  a  contract  the  rest  of 
which  is  in  writing  ; 

(6)  where  explanation  of  terms  in  a  contract  is  needed  ; 

(c)  where  usages  are  introduced  into  a  contract ; 

(d)  where,  in  the  case  of  mistake,  special  equitable 
remedies  may  be  applicable. 

(a)  If  the  parties  to  a  contract  have  not  put  all  its 
terms  into  writing,  evidence  of  the  supplementary  terms 
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is  admissible,  not  to  vary  but  to  complete  the  written 
contract. 

Jervis  agreed  to  assign  to  Berridge  a  contract  for  the  jervisv. 

Berridge, 

purchase  of  lands  from  M.  The  assignment  was  to  be  8Ch-  351- 
made  upon  certain  terms,  and  a  memorandum  of  the 
bargain  was  made  in  writing,  from  which  at  the  request 
of  Berridge  some  of  the  terms  were  omitted.  In  fact  the 
memorandum  was  only  made  in  order  to  obtain  a  convey- 
ance of  the  lands  from  M.  When  this  was  done  and 
Berridge  had  been  put  in  possession  he  refused  to  fulfil 
the  omitted  terms  which  were  in  favour  of  Jervis.  On 
action  being  brought  he  resisted  proof  of  them,  contending 
that  the  memorandum  could  not  be  added  to  by  parol 
evidence.  Lord  Selborne,  however,  held  that  the  memo- 
randum was  '  a  mere  piece  of  machinery  obtained  by  the 
defendant  as  subsidiary  to  and  for  the  purposes  of  the 
verbal  and  only  real  agreement  under  circumstances  which 
would  make  the  use  of  it,  for  any  purpose  inconsistent 
with  that  agreement,  dishonest  and  fraudulent.' 

Again,  evidence  may  be  given  of  a  verbal  agreement  Collateral 
collateral  to  the  contract  proved,     A  term  thus  intro-       ms' 
duced  into  the  written  agreement  must  not  be  contrary 
to  its  tenor.    A  farmer  executed  a  lease  upon  the  promise 
of  the  lessor  that  the  game  upon  the  land  should  be  killed 
down  ;   he  was  held  entitled  to  compensation  for  damage 
done  to  his  crops  by  a  breach  of  the  verbal  promise, 
though  no  reference  to  it  appeared  in  the  terms  of  the 
lease. 

Hellish,  L.  J.,  in  giving  judgment  said  : — 

'  No  doubt,  as  a  rule  of  law,  if  parties  enter  into  negotiations  affecting   Erskine  v. 
the  terms  of  a  bargain,  and  afterwards  reduce  it  into  writing^  verbal  ^^"at 
evidence  will  not  be  admitted  to  introduce  additional  terms  into  the  P-  766. 
agreement ;    but,  nevertheless,  what  is  called  a  collateral  agreement, 
where  the  parties  have  entered  into  an  agreement  for  a  lease  or  for 
any  other  deed  under  seal,  may  be  made  in  consideration  of  one  of  the 
parties  executing  that  deed,  unless,  of  course,  the  stipulation  contradicts 
the  terms  of  the  deed  itself.' 

2605  V 


322  THE  INTERPRETATION  OF  CONTRACT        Part  IV 

Explana-  (^)  Evidence  in  explanation  of  terms  may  be  evidence 
terms*-  °*  *^e  ^entity  °f  *ne  parties  to  the  contract,  as  where  two 
to  identify  persons  have  the  same  name,  or  where  an  agent  contracts 

parties, 

Wake  v.      in  his  own  name  but  on  behalf  of  a  principal  whose  name 
Ha&^.'768.  or  whose  existence  he  does  not  disclose, 
or  subject-      Or  it  may  be  a  description  of  the  subject-matter  of  the 
r>     contract.    A  agreed  to  buy  of  X  certain  wool  which  was 
Macdonaid  described  as  '  your  wool ' ;  the  right  of  X  to  bring  evidence 
tom,  i  E.  &  as  to  the  quality  and  quantity  of  the  wool  was  disputed. 
The  Court  held  that  the  evidence  was  admissible. 

Or  such  evidence  may  be  an  explanation  of  some  word 
not  describing  the  subject-matter  of  the  contract  but  the 
nature  of  the  responsibility  which  one  of  the  parties 
assumes  in  respect  of  the  conditions  of  the  contract, 
to  show     Where  a  vessel  is  warranted  '  seaworthy,'  a  house  promised 
applica-     ^o  j-jg,  kep£  m  <  tenantable  '  repair,  a  thing  undertaken  to 
phrases,     be  done  in  a  '  reasonable  '  manner,  evidence  is  admissible 
to  show  the  application  of  these  phrases  to  the  subject- 
matter  of  the  contract,  so  as  to  ascertain  the  intention  of 
the  parties. 

3B.&s.669.  In  Surges  v.  Wickham,  a  vessel  called  the  Ganges,  in- 
tended for  river  navigation  upon  the  Indus,  was  sent  upon 
the  ocean  voyage  to  India,  temporarily  strengthened  so 
as  to  be  fit  to  meet  the  perils  of  such  a  voyage.  She  was 
insured,  and  in  every  voyage  policy  of  marine  insurance 
there  is  an  implied  warranty  by  the  assured  that  the  vessel 
is  '  seaworthy. '  The  Ganges  was  not  seaworthy  in  the  sense 
in  which  that*term  was  usually  applied  to  an  ocean-going 
vessel,  but  the  underwriters  knew  the  nature  of  the  vessel, 
and  though  the  adventure  necessarily  was  more  dangerous 
than  the  voyage  of  an  ordinary  vessel,  she  was  made  as 
seaworthy  as  a  vessel  of  her  type  could  reasonably  be 
made.  The  underwriters  took  the  risk  at  a  higher 
premium  than  usual,  and  in  full  knowledge  of  the  facts. 
The  Ganges  was  lost,  and  the  owner  sued  the  underwriters  ; 
they  defended  the  action  on  the  ground  that  the  vessel 
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was  unseaworthy  for  the  purpose  of  an  ocean  voyage, 
and  they  resisted  the  admission  of  evidence  to  show  that, 
with  reference  to  this  particular  vessel  and  voyage, 
*  seaworthiness '  was  understood  in  a  modified  sense. 
The  evidence  was  held  to  be  admissible  on  grounds  stated 
very  clearly  by  Blackburn,  J.  : — 

'  It  is  always  permitted  to  give  extrinsic  evidence  to  apply  a  written  at  p.  696. 
contract,  and  show  what  was  the  subject-matter  to  which  it  refers. 
When  the  stipulations  in  the  contract  are  expressed  in  terms  which 
are  to  be  understood,  as  logicians  say,  not  simpliciter,  sed  secundum 
quid,  the  extent  and  the  obligation  cast  upon  the  party  may  vary  greatly 
according  to  what  the  parol  evidence  shows  the  subject-matter  to  be ; 
but  this  does  not  contradict  or  vary  the  contract.  For  example,  in 
a  demise  of  a  house  with  a  covenant  to  keep  it  in  tenantable  repair, 
it  is  legitimate  to  inquire  whether  the  house  be  an  old  one  in  St.  Giles's 
or  a  new  palace  in  Grosvenor-square,  for  the  purpose  of  ascertaining 
whether  the  tenant  has  complied  with  his  covenant ;  for  that  which 
would  be  repair  in  a  house  of  the  one  class  is  not  so  when  applied  to  16  M.  &  w. 
a  house  of  the  other  (see  Payne  v.  Haine). 

'  In  these  cases  you  legitimately  inquire  what  is  the  subject-matter 
of  the  contract,  and  then  the  terms  of  the  stipulation  are  to  be  under- 
stood, not  simpliciter,  but  secundum  quid.  Now,  according  to  the 
view  already  expressed,  seaworthiness  is  a  term  relative  to  the  nature 
of  the  adventure ;  it  is  to  be  understood,  not  simpliciter,  but  secundum 
quid.' 

Cases  such  as  we  have  described  are  cases  of  latent  Latent 
ambiguity  :    and  they  must  be  carefully  distinguished 
from  patent  ambiguities,  where  words  are  omitted,  or 
contradict  one  another  ;    for  in  such  cases  explanatory 
evidence  is  not  admissible.    Where  a  bill  of  exchange  was 
expressed  in  words  to  be  drawn  for  '  two  hundred  pounds  ' 
but  in  figures  for  '  £245,'  evidence  was  not  admitted  to  sannderi 
show  that  the  figures  expressed  the  intention  of  the  5Bfa*.w 

+'5. 

parties  l. 

(c)  The  usage  of  a  trade  or  of  a  locality  may  be  proved, 
and  by  such  evidence  a  term  may  be  annexed  to  a  written 

1  Note  that  now  by  the  Bills  of  Exchange  Act,  1882,  s.  9  (2),  where  the 
words  and  the  figures  differ  in  a  bill  of  exchange,  the  former  are  declared 
to  prevail. 

Y2 
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contract,  or  a  special  meaning  may  be  attached  to  some 
of  its  provisions. 

Parol  evidence  of  a  usage  which  adds  a  term  to  a  written 
contract  is  admissible  on  the  principle  that— 

Huttonv.         'There  is  a  presumption  that  in  such  transactions  the  parties  did 
M^&W"^  no*  mean  *°  express  in  writing  the  whole  of  the  contract  by  which 

they  intended  to  be  bound,  but  to  contract  with  reference  to  those 

known  usages.' 

By  way  of  illustration  of  a  commercial  usage  we  may 
take  the  warranty  of  seaworthiness  which  is  always  held 
to  be  included  in  a  voyage  policy  of  marine  insurance, 
though  not  specially  mentioned. 

For  a  local  usage  we  may  take  the  right  of  a  tenant 

quitting  his  farm  at  Candlemas  or  Christmas  to  reap  corn 

wiggles-     sown  in  the  preceding  autumn,  a  right  which  the  custom 

Daiiisoii,     of  the  country  annexed  to  his  lease,  though  the  lease  was 

i  Sm.  L.  C.  J 

i2thed.6i3.  under  seal  and  contained  no  such  term. 

Parol  evidence  of  usage  to  explain  phrases  in  contracts, 
whether  commercial,  agricultural,  or  otherwise  subject 
to  known  customs,  is  admissible  on  the  principle  that- 
Brown  v.          '  Words  perfectly  unambiguous  in  their  ordinary  meaning  are  used 
E'f&1<B37i6.  by  *ne  contractors  in  a  different  sense  from  that.     In  such  cases  the 
evidence  neither  adds  to,  nor  qualifies,  nor  contradicts  the  written 
contract ;   it  only  ascertains  it  by  expounding  the  language.' 

Thus  in  the  case  of  a  charter-party  in  which  the  days 
allowed  for  unloading  the  ship  are  to  commence  running 
c  on  arrival '  at  the  ship's  port  of  discharge,  if  by  custom 
658-  '  arrival '  is  understood  to  mean  arriving  at  a  particular 

spot  in  the  port,  evidence  may  be  given  to  show  what  is 
commonly  understood  by  '  arrival  at '  the  port. 

And  so  where  the  lessee  of  a  rabbit  warren  covenanted 
smith  v.      that  he  would  leave  10,000  rabbits  on  the  warren,  parol 
B.&Ad'.728.  evidence  was  admitted  that,  by  local  custom,  1000  meant 
1200. 

Closely  connected  with  the  principle  that  usage  may 
explain  phrases  is  the  admissibility  of  skilled  evidence  to 
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explain  terms  of  art  or  technical  phrases  when  used  in  HIHSV. 

Evans.  31 

documents.  L.  j.  Ch. 

457. 

But  in  order  that  a  usage  thus  proved  may  enlarge  or  /^Er|e, 
explain  a  contract  it  must  satisfy  two  requirements.    It  Meyer  v. 

must  be  reasonable  and  consistent  with  general  rules  of  C.B^N.  s. 

660. 
law,  and  it  must  not  be  inconsistent  with  the  terms  of  the  c0n- 


contract.     For  no  usage  can  prevail  against  a  rule  of 
Common  Law  or  Statute  *  ;  and  it  is  always  open  to  parties  which 
to  exclude  the  usage  either  by  express  terms  or  by  framing  operates, 
their  contract  so  as  to  be  repugnant  to  its  operation. 
Thus  in  Palgrave  v.  S.S.  Turid  a  charter-party  provided  [1922] 

i  A.  0.  397. 

that  a  vessel  should  deliver  a  cargo  always  afloat,  the 
cargo  to  be  '  taken  from  alongside  the  vessel  at  charterers' 
risk  and  expense  as  customary.'  The  vessel  could  not  lie 
always  afloat  nearer  than  thirteen  feet  from  the  quay, 
and  the  custom  of  the  port  was  to  erect  a  wooden  staging 
over  which  the  cargo  was  carried  at  the  shipowner's 
expense  and  deposited  on  the  quay  some  feet  from  the 
water's  edge.  In  an  action  by  the  shipowner  for  the 
difference  between  the  cost  of  discharging  in  this  manner 
and  the  cost  of  delivery  at  the  ship's  rail,  it  was  held  that 
the  custom  was  inconsistent  with  the  express  terms  of 
the  charter  requiring  the  charterers  to  take  delivery 
*  from  alongside  the  vessel '  at  their  own  expense,  and 
accordingly  afforded  no  defence  to  the  action. 

A  usage  must  in  any  case,  it  is  clear,  add  something  to 
the  written  contract,  and  in  that  sense  does  vary  it.  The 
true,!  test  whether  it  is  inconsistent  with,  or  repugnant  to 
what  is  written  is  to  be  found  by  asking  the  question  LordCamp- 
whether  what  is  added  by  the  usage  '  is  such  as  if  expressed  Humfrey 
in  the  contract  would  make  it  insensible  or  inconsistent.'     7E.  &B. 

(d)  In  the  application  of  equitable  remedies,  and  grant-  Proved 

mistake  a 

1  Nevertheless  the  usage  of  a  society  to  compel  its  members  to  carry  out 
contracts  avoided  by  Statute  may  constitute  a  risk  against  which  the  person 
employed  to  make  such  contracts  is  indemnified  by  his  employer,  where 
both  know  of  the  usage.  Attlc*  P-  a6°. 
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ground  for  ing  or  refusal  of  specific  performance,  the  rectification  of 
specific  documents  or  their  cancellation,  extrinsic  evidence  is  more 
perform-  freely  admitted. 

ance.  * 

Thus,  though,  as  we  have  seen,  a  man  is  ordinarily 
bound  by  the  terms  of  an  offer  unequivocally  expressed, 
and  accepted,  evidence  has  been  admitted  to  show  that 
the  offer  was  made  by  inadvertence  and  was  not  accepted 
in  good  faith.  The  case  of  Webster  v.  Cecil  is  here  in 
so  Beav.  6».  point.  A  offered  to  X  several  plots  of  land  for  a  round 
sum  ;  immediately  after  he  had  despatched  his  offer  he 
discovered  that  by  a  mistake  in  adding  up  the  prices  of  the 
plots  he  had  offered  his  land  for  a  lower  total  sum  than 
he  intended.  He  informed  -X"  of  the  mistake  without 
delay,  but  not  before  X  had  concluded  the  contract  by 
acceptance.  In  resisting  specific  performance  he  was 
permitted  to  prove  the  circumstances  under  which  his 
offer  had  been  made. 

Again,  where  a  parol  contract  has  been  reduced  to 
writing,  or  where  a  contract  for  a  lease  or  sale  of  lands  has 
been  performed  by  the  execution  of  a  lease  or  conveyance, 
evidence  may  be  admitted  to  show  that  a  term  of  the 
contract  is  not  the  real  agreement  of  the  parties.  And 
this  is  done  for  two  purposes  and  under  two  sets  of 
circumstances. 

Rectifica.       Where  a  contract  has  been  reduced  into  writing,  or 

docu°        a  deed  executed,  in  pursuance  of  a  previous  engagement, 

ments.       an(j  the  writing  or  deed,  owing  to  mutual  mistake,  fails  to 

express  the  intention  of  the  parties,  the  Chancery  Division 

will  rectify  the  written  instrument  in  accordance  with  their 

Eari  Beau-  true  intent.    This  may  be  done  even  though  the  parties 

champ  v. 

w^n^R.  can  no  longer  be  restored  to  the  position  which  they 
P.  «3*.  occupied  at  the  time  when  the  contract  was  made.  Should 
FkrkerT  *^e  o^gi*181!  agreement  be  ambiguous  in  its  terms,  ex- 
Beav.  3o/  trinsic,  and,  if  necessary,  parol  evidence  will  be  admitted 

to  ascertain  the  true  intent  of  the  parties. 
Mackenzie       But  there  must  have  been  a  genuine  agreement  :    its 
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terms  must  have  been  expressed  under  mutual  mistake  :  s  Eq.  375. 

Fowler  v. 

and  the  oral  evidence,  if  the  only  evidence,  must  be  £°&lejr'40 
uncontradicted. 

Where  mistake  is  not  mutual,  extrinsic  evidence  has  seePoiiock, 
only  been  admitted  in  certain  cases  which  appear  to  have  539. 
been  regarded  as  having  something  of  the  character  of 
Fraud,  and  has  been  admitted  for  the  purpose  of  offering  Correction 
to  the  party  seeking  to  profit  by  the  mistake  an  option  of 


abiding  by  a  corrected  contract  or  having  the  contract  not 

mutual. 

annulled.    Instances  of  such  cases  are  Garrard  v.  FranJcel,  30  Beav. 
or  Paget  v.  Marshall,  cited  in  the  chapter  on  Mistake.  28Sch.D. 
They  are  cases  in  which  the  offeree  knows  that  an  offer  is 
made  to  him  in  terms  which  convey  more  than  the 
offerer  means  to  convey,  and  endeavours  by  a  prompt 
acceptance  to  take  advantage  of  the  mistake. 

It  would  seem  that,  in  such  cases,  these  corrective 
powers  are  not  used  unless  the  parties  can  be  placed  in  the 
same  position  as  if  the  contract  had  not  been  made. 

The  Judicature  Act  reserves  to  the  Chancery  Division  36  soviet. 
of  the  High  Court  a  jurisdiction  in  '  all  causes  for  the 
rectification  or  setting  aside  or  cancellation  of  deeds  or 
other  written  instruments.' 


CHAPTER  XI 
Rules  relating  to  Construction 

§  1.  General  Rules. 

WE  have  so  far  considered  the  mode  in  which  the  terms 
of  a  contract  are  ascertained  :  we  have  now  to  deal  with 
the  rules  which  govern  the  construction  of  those  terms, 
premising  that  the  construction  of  a  contract  is  always 
a  matter  of  law  for  the  Court  to  determine. 

(1)  Words       (i)    Words  are  to  be  understood  in  their  plain  and 
derstood    literal  meaning.     This  rule  may  lead  to  consequences 
in  their      which  the  parties  did  not  contemplate,  but  it  is  followed, 
meaning,   subject  always  to  admissible  evidence  being  adduced  of 

Mallan  v.  •          j  i  i  •  r   i  i  i 

May,  13  M.  a  usage  varying  the  usual  meaning  of  the  words. 

(2)  '  An  agreement  ought  to  receive  that  construction 
which  will  best  effectuate  the  intention  of  the  parties  to 
be  collected  from  the  whole  of  the  agreement  '  ;  '  greater 
regard  is  to  be  had  to  the  clear  intention  of  the  parties 

Fordv.       than  to  any  particular  words  which  they  may  have  used 

Beech,  1  1 

Q.  B.  866.    in  the  expression  of  their  intent. 

(2)  Sub-         Rules  (i)  and  (2)  might  seem  to  be  in  conflict,  but  they 
Inference    come  substantially  to  this  ;  —  men  will  be  taken  to  have 
ofinten-    meant  precisely  what  they  have  said,  unless,  from  the 
the  whole  whole  tenor  of  the  instrument,  a  definite  meaning  can  be 

'  collected  which  gives  a  broader  interpretation  to  specific 
words  than  their  literal  meaning  would  bear.  The  Courts 
will  not  make  an  agreement  for  the  parties,  but  will 
ascertain  what  their  agreement  was,  if  not  by  its  general 
purport,  then  by  the  literal  meaning  of  its  words.  Sub- 
sidiary to  these  main  rules  there  are  various  others,  all 
General  tending  to  the  same  end,  the  effecting  of  the  intention  of 
°  the  parties  so  far  as  it  can  be  discerned. 


construe-       Obvious  mistakes  in  writing  and  grammar  will  be  cor- 
rected by  the  Court. 
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The  meaning  of  general  words  may  be  narrowed  and 
restrained  by  specific  and  particular  descriptions  of  the 
subject-matter  to  which  they  are  to  apply.  But  this  (the  Thorman 

v.  Dowgate 

so-called  ejusdem  generis  rule)  is  again  only  a  canon  of  con-  s.  s^co. 
struction  for  the  purpose  of  ascertaining  what  may  be  '  K-  B-  4'°- 
presumed  to  have  been  the  meaning  and  intention  of  the 
parties  to  the  contract.    It  is  not  a  rule  of  law  and  is 
therefore  subordinate  to  the  parties'  real  intention  and 
does  not  control  it  ;  and  it  will  have  no  application  if  the 
parties,  from  a  survey  of  the  contract  as  a  whole,  can  be 
shown  to  have  intended  a  different  interpretation  to^be 
given  to  the  language  which  they  have  used. 

Words  susceptible  of  two  meanings  receive  that  which 


will  make  the  instrument  valid.  Where  a  document  was  A.  &  E.'  309. 
expressed  to  be  given  to  the  plaintiffs  '  in  consideration  of 
your  being  in  advance  '  to  J.  S.,  it  was  argued  that  this 
showed  a  past  consideration  ;  but  the  Court  held  that  the 
words  might  mean  a  prospective  advance,  and  be  equiva- 
lent to  '  in  consideration  of  your  becoming  in  advance,'  or 
'  on  condition  of  your  being  in  advance.' 

Words  are  construed  most  strongly  against  the  party 
using  them.  The  rule  is  based  on  the  principle  that  a  man 
is  responsible  for  ambiguities  in  his  own  expression,  and 
has  no  right  to  induce  another  to  contract  with  him  on  the 
supposition  that  his  words  mean  one  thing,  while  he  hopes  Fowkes  v. 

Manchester 

the  Court  will  adopt  a  construction  by  which  they  would  Assurance 

Association, 

mean  another  thing,  more  to  his  advantage.  £  B.  &  s.  at 

§  2.  Mules  of  Law  and  Equity  as  to  Time  and  Penalties. 

Where  a  time  was  fixed  for  the  performance  of  his  Stipule- 
undertaking  by  one  of  the  parties  to  a  contract,  the  com-  time*:*8 
mon  law  held  this  to  be  '  of  the  essence  of  the  contract.' 
If  the  condition  as  to  time  were  not  fulfilled,  the  other  at  corn- 
party  might  treat  the  contract  as  broken  and  discharged. 

Equity  did  not  so  regard  conditions  as  to  time,  but  in  Equity: 
inquired  whether  the  parties  when  they  fixed  a  date  meant 


249.'  P'  D' 
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anything  more  than  to  secure  performance  within  a  reason- 
able time.  If  this  was  found  to  be  their  intention  the 
contract  was  not  held  to  be  broken  if  the  party  who  was 
bound  as  to  time  did  perform,  or  was  ready  to  perform, 
his  contract  within  a  reasonable  time. 
by  The  Judicature  Act  provides  that  stipulations  as  to 

Statute:      ,.          (    .     „  .  „ 

36  &  37  vict  *ime     shall  receive  in  all  courts  the  same  construction 
suit!;.25'  and  effect  as  they  would  have  heretofore  received  in 
equity.' 

The  effect  of  this  enactment  seems  to  be  confined  to  such 
contracts  as  were  dealt  with  in  the  Chancery  Courts  before 
the  Judicature  Acts  ;  and  to  apply  the  rule  to  mercantile 
Renter  v.  contracts  has  been  held  to  be  unreasonable.  In  contracts 
°f  *his  nature  the  general  rule  is  (in  the  absence  of  agree- 
ment  to  the  contrary)  that  stipulations  as  to  time,  except 
as  to  time  of  payment,  are  essential  conditions. 

Penalties.  Where  the  terms  of  a  contract  specify  a  sum  payable 
for  non-performance,  it  is  a  question  of  construction 
whether  this  sum  is  to  be  treated  as  a  '  penalty,'  or  as 
'  liquidated  damages.'  The  difference  in  effect  is  this. 
The  amount  recoverable  in  case  of  a  penalty  is  not  the 
sum  named,  but  the  damage  actually  incurred.  The 
amount  recoverable  as  liquidated  damages  is  the  sum 
named  as  such.  In  construing  these  terms  a  judge  will 
not  be  bound  by  the  phraseology  of  the  parties  ;  they  may 
call  the  sum  specified  '  liquidated  damages,'  but  if  the 
judge  finds  it  to  be  a  penalty,  it  will  be  treated  as  such. 

We  find  a  good  illustration  of  the  rule  in  the  clause 

commonly  inserted  in  charter-parties  :   '  Penalty  for  non  • 

performance   of   this   agreement,   estimated   amount   of 

freight.'     Only  the  actual  damage  suffered  can  be  re- 

Godard  v.    covered,  irrespective  of  the  amount  of  freight  ;   and  the 

e  Q.yB.  139,'  clause  has  hence  been  described  as  a  brutum  fulmen.    In 

one  case  the  clause  ran  :  '  Penalty  for  non-performance  of 

this  agreement,  proved  damages  not  exceeding  estimated 
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amount  of  freight.'  It  was  held  that,  the  clause  being  wattsv. 

'    Mitsui, 

a  penalty  clause,  the  damage  in  fact  suffered  could  be  [^?]22 
recovered,    even    though    they   actually    exceeded    the 
estimated  amount  of  freight. 

A  bond  is  in  form  a  promise  to  pay  a  penal  sum,  gener- 
ally on  the  non-performance  of  a  covenant  or  agreement 
contained  or  recited  in  the  bond.    It  may,  however,  take 
the  form  of  a  promise  to  pay  a  sum  in  compensation  for 
damages  arising  from  an  act  or  acts  specified  in  the  bond. 
In  the  case  of  bonds  or  contracts  containing  provisions 
of  this  nature  it  has  been  laid  down  that  '  the  Court  must 
look  to  all  the  circumstances  of  each  contract  —  to  what  IK.  425. 
the  parties  did  as  well  as  to  the  language  used  —  and  must  ^!^evt- 
say  from  them  what  the  intention  of  the  parties  was  '  ;  IgJ*1  A-c- 
but  the  following  rules  may  be  stated. 

(1)  If  a  contract  is  for  a  matter  of  uncertain  value,  and  Duniop  v. 
a  fixed  sum  is  to  be  paid  for  the  breach  of  one  or  more  of  Co.,  [1915! 

A.  C.  79. 

its  provisions,  this  sum  may  be  recovered  as  liquidated 
damages.  But  the  sum  fixed  must  not  be  unreasonable 
or  extravagant,  having  regard  to  all  the  circumstances  of 
the  case.  If  it  is,  it  will  be  a  penalty. 

(2)  If  a  contract  is  for  a  matter  of  certain  value,  and  on  Astiev  v. 

»  i_       •  «  .  r  Weldon,  a 

breach  of  it  a  sum  is  to  be  paid  m  excess  of  that  value,  B.  &  p.  346. 
this  is  a  penalty  and  not  liquidated  damages. 

(3)  If  a  contract  contains  a  number  of  terms,  some  of 


certain  and  some  of  uncertain  value,  or  some  of  great  and  6  sing.'  i47. 
some  of  trifling  value,  and  a  fixed  sum  is  to  be  paid  for  the 
breach  of  any  of  them,  there  is  a  presumption  that  this  is  Duniop  v. 

,  .  New  Garaee 

a  penalty.  Co.,[i9isf 

;9l  87. 

An  illustration  of  (i)  is  afforded  by  clauses  in  building 
contracts  to  pay  a  fixed  sum  weekly  or  per  diem  for  delay  ; 
or,  in  the  case  of  a  tenant  of  a  public-house,  to  pay  to  the 
landlord  a  fixed  sum  as  penalty  on  conviction  for  a  breach  ward  v. 

t    .-,       i  .  .          ,  Monaghan, 

oi  the  licensing  laws.  nT.  L.  R. 

529. 

An  illustration  of  (2)  is  a  promise  to  pay  a  larger  sum 
if  a  smaller  were  not  paid  by  a  fixed  day.  The  rule  is 
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harsh,  for  a  man  might  suffer  serious  loss  by  the  non- 
receipt  of  an  expected  payment  :  yet  he  can  only  recover 
the  smaller  sum. 

Protector         On  the  other  hand,  it  is  no  penalty  to  provide  that  if 

v'oGBceb     a  ^e^*  *s  *°  ^e  Paid  by"  instalments  the  entire  balance  of 

Waiiisv.      unpaid  instalments  is  to  fall  due  on  default  of  any  one 

ch.^D.lt     payment,  or  that  a  deposit  of  purchase  money  should  be 

forfeited  on  breach  of  any  one  of  several  stipulations,  some 

important,  some  trifling. 

6  sing.  141.  An  illustration  of  (3)  is  offered  by  Kemble  v.  Farren. 
Farren  agreed  to  act  at  Covent  Garden  Theatre  for  four 
consecutive  seasons  and  to  conform  to  all  the  regulations 
of  the  theatre  ;  Kemble  promised  to  pay  him  £3  6s.  &d. 
for  every  night  during  those  seasons  that  the  theatre 
should  be  open  for  performance,  and  to  give  him  one 
benefit  night  in  each  season.  For  a  breach  of  any  term 
of  this  agreement  by  either  party,  the  one  in  default  pro- 
mised to  pay  the  other  £1000,  and  this  sum  was  declared 
by  the  said  parties  to  be  'liquidated  and  ascertained 
damages  and  not  a  penalty  or  penal  sum  or  in  the  nature 
thereof.'  Farren  broke  the  contract,  the  jury  put  the 
damages  at  £750,  and  the  Court  refused  to  allow  the  entire 
sum  of  £1000  to  be  recovered : — 

at  p.  148.  '  If,  on  the  one  hand,  the  plaintiff  had  neglected  to  make  a  single 
payment  of  £3  6s.  8d.  per  day,  or  on  the  other  hand,  the  defendant 
had  refused  to  conform  to  any  usual  regulation  of  the  theatre,  how- 
ever minute  or  unimportant,  it  must  have  been  contended  that  the 
clause  in  question,  in  either  case,  would  have  given  the  stipulated 
damages  of  £1000.  But  that  a  very  large  sum  should  become  imme- 
diately payable,  in  consequence  of  the  non-payment  of  a  very  small 
sum,  and  that  the  former  should  not  be  considered  as  a  penalty  appears 
to  be  a  contradiction  in  terms.' 

Pyje  v.  But  these  rules  are  no  more  than  presumptions  as  to  the 

tomobUe u    intention  of  the  parties  ;    which  may  be  rebutted  by 

Syndicate,  . 

[ioo6i        evidence  of  a  contrary  intention,  appearing  from  a  con- 

i  K.  B.  425.  Jrj 

sideration  of  the  contract  as  a  whole. 


PART  V 

DISCHARGE  OF  CONTRACT 

WE  have  now  dealt  with  the  elements  which  go  to  the  Discharge 
formation  of  contract,  with  the  operation  of  contract  when  £racc°"~ 
formed,  and  with  its  interpretation  when  it  comes  into 
dispute.  It  remains  to  consider  the  modes  in  which  the 
contractual  tie  may  be  loosed,  and  the  parties  wholly  freed 
from  their  rights  and  liabilities  under  the  contract.  And 
in  dealing  with  this  part  of  the  subject  it  will  be  proper 
to  consider,  not  merely  the  model  in  which  the  original 
contract  may  be  discharged,  but,  in  case  of  its  being  dis- 
charged by  breach,  the  mode  in  which  the  right  of  action 
arising  thereupon  may  be  extinguished. 

The  modes  in  which  a  contract  may  be  discharged  are  how 
these.  effected- 

(1)  It  may  be  discharged  by  the  same  process  which  Agree- 
created  it,  by  mutual  agreement. 

(2)  It  may  be  performed  ;   the  duties  undertaken  by  Perform- 
either  party  may  be  thereby  fulfilled,  and  the  rights  ance> 
satisfied. 

(3)  It  may  be  broken  :  ,upon  this  a  new  obligation  Breach, 
connects  the  parties,  a  right  of  action  possessed  by  the  one 
against  the  other. 

(4)  It  may  become  impossible  by  reason  of  certain  impossi- 
circumstances  which  are  held  to  exonerate  the  parties 

from  their  respective  obligations.  As  will  be  seen  here- 
after, this  is  really  a  particular  example  of  (i) — dis- 
charge by  agreement ;  but  it  is  of  so  special  a  character 
that  it  is  convenient  to  deal  with  it  under  a  separate 
heading. 

(5)  It  may  be  discharged  by  the  operation  of  rules  of  Operation 
law    in  certain  sets  of  circumstances   to   be   hereafter  ofLaw- 
mentioned. 


CHAPTER  XII 


Discharge  of  Contract  by  Agreement 

Forms  of        CONTRACT  rests  on  the  agreement  of  the  parties  :  as  it  is 
by  agree-   their  agreement  which  binds  them,  so  by  their  agreement 
they  maj.  be  loosed. 

And  this  mode  of  discharge  may  occur  in  one  of  three 
forms  :  waiver  ;  substituted  agreement  ;  condition  sub- 
sequent. 


raent. 


Waiver. 


Mere 
waiver  of 
contract- 
ual rights 
invalid. 


Bullen  and 
Leake,Prec. 
of  Pleadings, 


§  1.   Waiver,  or  Rescission. 

A  contract  may  be  discharged  by  agreement  between 
the  parties  that  it  shall  no  longer  bind  them.  This  is 
a  waiver,  or  rescission  of  the  contract. 

Such  an  agreement  is  formed  of  mutual  promises,  and 
the  consideration  for  the  promise  of  each  party  is  the 
abandonment  by  the  other  of  his  rights  under  the  con- 
tract. The  rule,  as  often  stated,  that  '  a  simple  contract 
may,  before  breach,  be  waived  or  discharged,  without 
a  deed  and  without  consideration,'  must  be  understood  to 
mean  that,  where  the  contract  is  executory,  no  further 
consideration  is  needed  for  an  agreement  to  rescind  than 
the  discharge  of  each  party  by  the  other  from  his  liabilities. 

There  seems  to  be  no  authority  for  saying  that  a  con- 
tract, executed  upon  one  side,  can  be  discharged  before 
breach,  without  consideration  ;  that  where  A  has  done  all 
that  he  was  bound  to  do  and  the  time  for  X  to  perform 
his  promise  has  not  yet  arrived,  a  bare  waiver  of  his  claim 
by  A  would  be  an  effectual  discharge  to  X. 

According  to  English  law  the  right  to  performance  of 
a  contract  can  be  abandoned  only  by  release  under  seal,  or 
for  consideration.  The  plea  of  *  waiver  '  under  the  old 
system  of  pleading  set  up  an  agreement  between  the 


Chap.  XII.  §  i  BY  AGREEMENT  335 

parties  to  waive  a  contract,  an  agreement  consisting  of  xu. waiver; 

.  Rescission. 

mutual  promises,  the  consideration  for  which  is  clearly 
the  relinquishment  of  a  right  by  each  promisee.  Dis- 
charge by  waiver,  then,  requires  either  a  mutual  abandon- 
ment of  claims,  or  else  a  new  consideration  for  the  waiver. 

In  King  v.   Gillett,  the  plaintiff  sued  for  breach  of  7M.&w.55. 
a  promise  of  marriage  ;  Gillett  pleaded  that  before  breach 
he  had  been  *  exonerated  and  discharged  '  by  King  from 
the  performance  of  his  promise.     The  Court  held  that 
the  plea  was  good  in  form  ;   '  yet  we  think,'  said  Alderson, 
B.,  '  that  the  defendant  will  not  be  able  to  succeed  upon 
it,  ...  unless  he  proves  a  proposition  to  exonerate  on  the 
part  of  the  plaintiff,  acceded  to  by  himself]    and  this  in  u,.p. 59. 
effect  will  be  a  rescinding  of  the  contract.' 

Dobson  sued  Espie  for  non-payment  of  deposit  money  Dobson  v. 
due  upon  a  sale  of  land.  Espie  pleaded  that,  before  &  N.  79. 
breach  of  his  promise  to  pay,  Dobson  had  given  him 
'  leave  and  license  '  not  to  pay.  The  Court  held  that 
such  a  plea  was  inapplicable  to  a  suit  for  the  breach  of 
a  contract,  and  that  the  defendant  should  have  pleaded 
an  *  exoneration  and  discharge.'  It  is  difficult  to  see  why 
the  pleader  did  not  adopt  the  latter  form  of  plea,  unless 
it  were  that  (according  to  the  reasoning  of  Alderson,  B., 
in  King  v.  Gillett)  an  exoneration  means  a  '  promise  to 
exonerate,'  which  like  any  other  promise  needs  considera- 
tion to  support  it.  Here  the  plea  did  not  show  that 
Dobson  was  to  obtain  anything  for  his  alleged  waiver  : 
neither  the  relinquishment  of  a  claim,  nor  any  fresh  con- 
sideration. 

Finally,  we  have  the  express  authority  of  Parke,  B.,  in 
Foster  v.  Dawber,  for  saying  that  an  executed  contract, 
i.e.  a  contract  in  which  one  of  the  parties  has  performed 
all  that  is  due  from  him,  cannot  be  discharged  by  a  parol 
waiver : — 

'  It  is  competent  for  both  parties  to  an  executory  contract,  by 
mutual  agreement,  without  any  satisfaction,  to  discharge  the  obliga- 
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tion  of  that  contract.  But  an  executed  contract  cannot  be  discharged 
except  by  release  under  seal,  or  by  performance  of  the  obligation,  as  by 
payment,  where  the  obligation  is  to  be  performed  by  payment.  But 
a  promissory  note  or  a  bill  of  exchange  appears  to  stand  on  a  different 
6  Exch.  851.  footing  to  simple  contracts.' 

Peculiar.        This  last   sentence   deals   with  an   exception  to  the 
of  ex-        principle  just  laid  down,  for  it  was  a  rule  of  the  law 


merchant  imported  into  the  Common  Law  that  the  holder 
mifsory     of  a  bill  of  exchange  or  promissory  note  might  waive  and 
discharge  his  rights.     Such  waiver  needed  no  considera- 
tion, nor  did  it  need  to  be  expressed  in  any  written  form. 
The  Bills  of  Exchange  Aet,   1882,  s.   62,  has  given 
statutory  force  to  this  rule  of  the  law  merchant,  subject  to 
the  provision  that  the  waiver  must  be  in  writing,  or  the 
bill  delivered  up  to  the  acceptor. 

§  2.  Substituted  Contract. 

Substi-          A  contract  may  be  discharged  by  such  an  alteration 

tract  may"  its  terms  as  substitutes  a  new  contract  for  the  old  one. 

implied      ^e  °^  contract  may  be  expressly  waived  in  the  new  one, 

discharge  ;  or  waiver  may  be  implied  by  the  introduction  of  new 

terms  or  new  parties.    This  method  of  discharge  is  there- 

fore a  form  of  rescission  with  a  new  contract  superadded. 

but  the          But  the  intention  to  discharge  the  first  contract  must 

tfon^ruust  be  made  clear  in  the  inconsistency  of  the  new  terms  with 

be  clear:    the  old.     A  mere  postponement  of  performance,  for  the 

convenience  of  one  of  the  parties,  does  not  discharge  the 

not  a  post-  contract. 

of0per?enfc  ^is  <luestion  has  often  arisen  in  contracts  for  the  sale 
formance.  and  delivery  of  goods,  where  the  delivery  is  to  extend  over 
some  time.  The  purchaser  requests  a  postponement  of 
delivery,  then  refuses  to  accept  the  goods  at  all,  and  then 
alleges  that  the  contract  was  discharged  by  the  alteration 
of  the  time  of  performance  ;  that  a  new  contract  was 
thereby  created,  and  that  the  new  contract  is  unenforce- 
able for  non-compliance  with  statutory  requirements  as 
to  form. 


475 
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But  the  Courts  have  always  recognized  '  the  distinc-  Hickman  v 

Haynes,  L. 

tion  between  a  substitution  of  one  agreement  for  another,  R^'o  c.  p. 
and  a  voluntary  forbearance  to  deliver  at  the  request  of 
another,'  and  will  not  regard  the  latter  as  affecting  the 
rights  of  the  parties  further  than  this,  that  if  a  man  asks 
to  have  performance  of  his  contract  postponed,  he  does 
so  at  his  own  risk.  For  if  the  market  value  of  the  goods 
which  he  should  have  accepted  at  the  earlier  date  has 
altered  at  the  latter  date,  the  rate  of  damages  may  be 
assessed,  as  against  him,  either  at  the  time  when  the 
performance  should  have  taken  place,  and  when  by  °,Klev;Et,r 

*     Vane,  L.  R. 

non-performance  the  contract  was  broken,  or  when  he  jj^Qjp1 
ultimately  exhausted  the  patience  of  the  vendor,  and  272> 
definitely  refused  to  perform  the  contract. 

A  contract  may  be  discharged  by  substantial  alteration  Substi- 

,  .,      ,,  tuted 

a  its  terms. 


A  undertook  building  operations  for  X,  which  were 
to  be  completed  by  a  certain  date,  or  a  sum  to  be  paid  jf3,f  ->N-S- 
as  compensation  for  delay.  While  the  building  was  in 
progress  an  agreement  was  made  between  the  parties  for 
additional  work,  by  which  it  became  impossible  that  the 
whole  of  the  operations  should  be  concluded  within  Jjhe 
stipulated  time.  It  was  held  that  the  subsequent  agree- 
ment was  so  far  inconsistent  with  the  first,  as  to  amount 
to  a  waiver  of  the  sum  stipulated  to  be  paid  for  delay. 

The  alteration  in  the  terms  of  the  contract  may  amount 
to  no  more  than  a  variation  and  not  to  a  rescission.  In  that 
case  the  original  contract,  as  varied,  remains  in  full  force 
and  effect.  Whether  there  has  been  a  mere  variation  of 
terms  or  a  rescission  will  depend  upon  the  facts  of  the 
particular  case  and  is  often  not  easy  to  determine  ;  but 
the  following  test  has  been  suggested  by  Lord  Dunedin  : 

'  In  the  first  case  [variation]  there  are  no  such  executory  clauses   Morris  v. 
n  the  second  arrangement  as  would  enable  you  to  sue  upon  that  j^g"' 
alone  if  the  first  did  not  exist  ;  in  the  second  [rescission]  you  could   A-  c-  '»  a6- 

2605  2 
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sue  on  the  second  arrangement  alone,  and  the  first  contract  is  got  rid 
of  either  by  express  words  to  that  effect,  or  because,  the  second 
dealing  with  the  same  subject-matter  as  the  first  but  in  a  different 
way,  it  is  impossible  that  the  two  should  be  both  performed.' 

Substi-          A  contract  may  be  discharged  by  the  introduction  of 

tuted  , . 

parties.     new  parties. 

If  A  has  entered  into  a  contract  with  X  and  M ,  and 
these  two  agree  among  themselves  that  M  shall  retire 
from  the  contract  and  cease  to  be  liable  upon  it,  A  may  (i) 
insist  upon  the  continued  liability  of  M,  or  (2)  he  may 
treat  the  contract  as  broken  and  discharged,  or  (3)  by 
continuing  to  deal  with  X  after  he  becomes  aware  of  the 
retirement  of  M  he  may  enter  into  a  new  contract  to 
accept  the  sole  liability  of  X  ;  he  cannot  then  hold  M  to 
the  original  contract. 

/ferParke,       '  If  One  partner  goes  out  of  a  firm  and  another  comes  in, 

B.,  Hart  v. 

^MX^  wr'   ^e  debts  of  the  old  firm  may,  by  the  consent  of  all  the 

484.  three  parties — the  creditor,  the  old  firm,  and  the  new 

firm — be  transferred  to  the  new  firm,'  and  this  consent 

may  be  implied  by  conduct,  if  not  expressed  in  words  or 

writing  1. 

§  3,  Provisions  for  DiscJiarge  contained  in  the  Contract  itself. 

A  contract  may  contain  within  itself  the  elements  of 
its  own  discharge,  in  the  form  of  provisions,  express  or 
implied,  for  its  determination  in  certain  circumstances. 
These  circumstances  may  be  the  non-fulfilment  of  a  con- 
dition precedent ;  the  occurrence  of  a  condition  subse- 
quent ;  or  the  exercise  of  an  option  to  determine  the 
contract,  reserved  to  one  of  the  parties  by  its  terms. 

Discharge  The  first  of  these  three  cases  is  somewhat  near  akin  to 
on  no n-  discharge  of  contract  by  breach,  a  matter  which  is  discussed 
fulfilment  nereafter.  gut  there  is  a  difference  between  a  non-fulfil- 

of  a  term. 

1  In  the  case  of  partnership  these  rules  are  substantially  embodied  in 
the  Partnership  Act,  1890,  B.  17. 
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ment  contemplated  by  the  parties,  the  occurrence  of  which 
they  agree  shall  make  the  contract  determinable  at  the 
option  of  one,  and  a  breach,  or  non-fulfilment  not  con- 
templated or  provided  for  by  the  parties. 

Head  bought  a  horse  of  Tattersall.     The  contract  of  Headv. 

Tattersall 

sale  contained,  among  others,  these  two  terms  :  that  the  Lj^- 
horse  was  warranted  to  have  been  hunted  with  the 
Bicester  hounds,  and  that  if  it  did  not  answer  to  its 
description  the  buyer  should  be  at  liberty  to  return  it 
by  the  evening  of  a  specified  day.  The  horse  did  not 
answer  to  its  description  and  had  never  been  hunted  with 
the  Bicester  hounds.  It  was  returned  by  the  day  named. 
but  had  in  the  meantime  been  injured,  though  by  no 
fault  of  Head.  Tattersall  disputed,  but  without  success, 
Head's  right  to  return  the  horse. 

'  The  effect  of  the  contract,'  said  Cleasby,  B.,  '  was  to  vest  the  at  p.  14. 
property  in  the  buyer  subject  to  a  right  of  rescission  in  a  particular 
event,  when  it  would  revest  in  the  seller.  I  think  in  such  a  case 
that  the  person  who  is  eventually  entitled  to  the  property  in  the 
chattel  ought  to  bear  any  loss  arising  from  &ny  depreciation  in  its 
value  caused  by  an  accident  for  which  nobody  is  in  fault.  Here  the 
defendant  is  the  person  in  whom  the  property  revested,  and  he  must 
therefore  bear  the  loss.' 

In  the  second  case  the  parties  introduce  a  provision  Occur- 

1*6  UC3  O  f  "X 

that  the  fulfilment  of  a  condition  or  the  occurrence  of  specified 
an  event  shall  discharge  either  one  of  them  or  both  from  event< 
further  liabilities  under  the  contract. 

Such  a  provision  is  called  a  '  condition  subsequent  '  ;  Condition 
it  is  well  illustrated  by  a  Bond,  which  is  a  promise  subject  d> 

to,  or  '  defeasible  '  upon,  a  condition  expressed  in  the 
Bond. 

It  may  be  further  illustrated  within  certain  limits  by  Excepted 

risks  of 

the  '  excepted  risks  '  of  a  charter-party.     The  ship-owner  charter 
agrees  with  the  charterer  to  make  the  voyage  on  the  terms  Party- 
expressed  in  the  contract,  'the  act  of  God,  the  King's 


enemies,  restraints  of  princes  and  rulers,  fire,  and  all  and 
every  other  dangers  and  accidents  of  the  seas,  rivers  and 

Z2 
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navigation,  of  whatsoever  nature  or  kind,  during  the  said 
voyage,  always  excepted.'  If  while  the  contract  is  in 
course  of  performance  the  ship  is  sunk  by  a  peril  of  the 
seas,  the  ship-owner  commits  no  breach  of  contract  by 
failing  thereafter  to  carry  out  his  contractual  obligations  ; 
he  is  protected  by  the  exception  in  the  contract.  In  the 
above  case  the  contract  is  obviously  at  an  end  and  the 
parties  are  discharged  ;  but  the  excepted  peril  may  only 
partially  affect  performance  or  delay  or  hinder  it,  as  if 
the  ship  should  be  laid  up  for  a  time  for  the  purpose  of 
repairs  necessitated  by  bad  weather.  The  ship-owner 
cannot  be  sued  for  damages  caused  by  the  delay,  but  the 
contract  (unless  the  delay  is  so  excessive  as  to  frustrate 
the  whole  purpose  of  the  adventure)  is  not  discharged,  and 
the  ship-owner  must  continue  to  perform  it  as  soon  as  the 
repairs  are  completed.  The  occurrence  of  an  excepted  peril 
does  not  therefore  necessarily  discharge  the  whole  con- 
tract, though  it  may  do  so. 

Limita-         As  an  example  of  an  implied  form  providing  for  dis- 
carrLr's     charge  in  certain  circumstances  we  may  take  the  contract 
liability.    macie  by  a  common  carrier.    Such  a  carrier  has  a  common 
law  liability  imposed  on  him  arising  from  the  nature  of 
his  business,  and  is  said  to  warrant  or  insure  the  safe 
delivery  of  goods  entrusted  to  him  ;  and  by  this  we  mean 
that  he  promises  to  bring  the  goods  safely  to  their  destina- 
tion or  to  indemnify  the  owner  for  their  loss  or  injury, 
whether  happening  through  his  own  default  or  not.     But 
his  promise  is  defeasible  upon  the  occurrence  of  certain 
excepted  risks, — the  '  act  of  God,'  the  '  King's  enemies,' 
Lister  v.      and  also  injuries  arising  from  defects  inherent  in  the  thing 

Lancashire  *  . 

shireYRau~    camec*-     ™ms  qualification  is  implied  in  every  contract 

[1903]°''     made  with  a  common  carrier,  and  the  occurrence  of  the 

i  K.  6. 878.  rig^g  exonerates  him  from  liability  for  loss  thereby  incurred. 

The  '  act  of  God  '  is  a  phrase  which  needs  explanation. 

i  c.  P.  D.        In  Nugent  v.  Smith  the  defendant,  a  common  carrier  by 

sea,  received  from  the  plaintiff  a  mare  to  be  carried  from 
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London  to  Aberdeen.     In  the  course  of  the  voyage  the  Meaning 
ship  met  with  rough  weather,  and  the  mare,  being  much  ?a£t  ™e 
frightened  and  struggling  violently,  suffered  injuries  of  God-' 
which  she  died.     No  negligence  was  proved  against  the 
defendant. 

It  was  argued  that  the  weather,  though  rough,  was  not 
so  violent  or  unusual  as  to  be  an  *  act  of  God,'  and  that 
the  struggling  of  the  mare  was  not  of  itself  enough  to 
show  that  she  was  injured  from  her  own  inherent  vice  ; 
but  the  Court  of  Appeal  (reversing  the  decision  of  the 
Common  Pleas)  held  that  the  defendant  was  not  liable. 

*  The  "  act  of  God,"  '  said  James,  L.  J.,  '  is  a  mere  short  way  of  at  p.  444. 
expressing  this  proposition.  A  common  carrier  is  not  liable  for  any 
accident  as  to  which  he  can  show  that  it  is  due  to  natural  causes,  directly 
and  exclusively,  without  human  intervention,  and  that  it  could  not 
have  been  prevented  by  any  amount  of  foresight  and  pains  and  care 
reasonably  to  have  been  expected  of  him.  In  this  case  the  defendant 
has  made  this  out.' 

And  Mellish,  L.  J.,  said,  'A  carrier  does  not  insure  against  acts  at  p.  441. 
of  nature  and  does  not  insure  against  defects  in  the  thing  carried 
itself,  but  in  order  to  make  out  a  defence  he  must  be  able  to  prove 
that  either  cause  taken  separately  or  both  taken  together,  formed  the 
sole  and  direct  and  irresistible  cause  of  the  loss.' 

A  common  carrier  is  therefore  discharged  where  an 
excepted  risk  occurs,  if  he  show  that  the  loss  could  by  no 
reasonable  precaution  in  the  circumstances  have  been 
prevented. 

This  exception  from  liability  is  a  known  and  understood 
term  in  every  contract  which  a  common  carrier  makes. 
It  may  be  called  an  implied  term,  but  it  would  perhaps 
be  more  correct  to  say  that  it  is  a  term  which  is  annexed 
by  law  to  a  common  carrier's  contract.  A  term  may  how- 
ever be  implied  in  a  contract,  either  because  the  written 
contract  would  be  meaningless  without  it,  or  because  it 
is  impossible  without  implying  it  to  give  full  effect  to 
the  intention  of  the  parties.  We  shall  see  hereafter  that 
the  cases  where  a  contract  is  said  to  be  discharged  by 
reason  of  a  subsequent  impossibility  not  expressly 
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provided  against  in  the  contract  are  really  cases  in  which 
a  term  has  been  implied  that  in  certain  events  the  contract 
shall  be  regarded  as  discharged.  This  subject  will  be 
discussed  under  the  head  of  Impossibility  of  Performance. 

Discharge      Thirdly,  a  continuing  contract  may  contain  a  provision 
making  it  determinable  at  the  option  of  one  of  the  parties 


lce'       upon  certain  terms.    Such  a  provision  is  always  implied 
Nowian  v.    in  the  ordinary  contract  of  domestic  service  ;  the  servant 

Ablett,  a  J 

C.M.  &R.  can  terminate  the  contract  by  a  month's  notice,  the 

master  by  a  month's  notice  or  the  payment  of  a  month's 

ibbeteon'     wa§es-    A11^  similar  terms  may  be  incorporated  with  other 

c.  B.,  N.  s.  contracts  between  employer  and  employed,   either  ex- 

pressly or  by  the  usage  of  a  trade. 

Form  of        As  regards  the  form  needed  for  the  expression  of  an 

by  agree-   agreemen^  which  purports  to  discharge  an  existing  con- 

ment.        tract,  there  was  a  general  rule  that  a  contract  must  be 

discharged  in  the  same  form  as  that  in  which  it  was  made. 

At  common  law  a  contract  under  seal  could  only  be  dis- 

charged by  agreement   expressed  under  seal  :    a  parol 

contract  may  be  discharged  by  parol. 

(i)  In  But  while  at  common  law  parties  to  a  deed  could  only 

contract    discharge  their  obligations  by  deed,  they  might  make 

seal**        a  Par°l  contract  creating  obligations  separate  from  and 

at  variance  with  the  deed  :    giving  a  right  of  action  to 

which  the  deed  furnishes  no  answer  :   and  affording,  by 

performance,  an  equitable  answer  to  an  action  on  the  deed. 

j.,  p.  262.  '       Since  the  Judicature  Acts  the  rule  of  equity  prevails, 

Steeds  v. 

an  executed  parol  contract  will  discharge  a  deed. 


(2)  In  case  ^  parol  or  simple  contract,  whether  it  be  in  writing  or 
contracts,  no,  may  be  discharged  by  writing  or  by  word  of  mouth. 
The  agreement  of  the  parties  is  evidenced  by  the  writing 
in  which  it  is  expressed.  The  terms  of  that  agreement, 
once  put  in  writing,  may  not  be  varied  by  unwritten  words  ; 
but  the  agreement  as  a  whole  consists  in  the  expressed 
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intention  of  the  parties,  not  in  the  writing  which  is  the 
instrument  of  that  expression  ;  and  this  agreement  may 
be  discharged  '  eo  ligamine  quo  ligatum  est,"1  by  a  valid 
expression  of  the  intention  to  put  an  end  to  it. 

Even  where  Statute  requires  a  contract  to  be  evidenced  Goman  v. 

Salisbury, 

by  writing,  waiver  may  take  place  by  word  of  mouth.  iVem.24o. 
Thus  a   contract  in  writing  for  the  sale  of  goods  over  kord 

Nugent,  s 

the  value  of  £10  may  be  impliedly  rescinded  by  a  new  B-  * A>  °6- 
parol  contract  of  sale  which  would  be  unenforceable  by 
action  by  reason  of  the  provisions  of  s.  4  of  the  Sale 
of  Goods  Act.     For  the  new  contract,  as  we  have  seen,  Ante,  p.  96. 
is  a  good  contract,  although  the  evidence  is  wanting  on 
which  an  action  could  be  brought  in  respect  of  it.    But  Morris  v. 

Baron, 

where  the  alleged  new  contract  does  not  rescind,  but  only  I'9i8] 
varies,  the  original  contract,  then  it  has  no  effect  unless 
it  is  in  writing,  and  the  original  contract  stands. 


CHAPTER  XIII 
Discharge  of  Contract  by  Performance 

Kinds  of  WE  must  distinguish  performance  which  discharges  one 
ance  ;  of  two  parties  from  his  liabilities  under  a  contract,  and  per- 
formance which  discharges  the  obligation  in  its  entirety. 
promise  is  Where  a  promise  is  given  upon  an  executed  considera- 
givenfor  tion.  the  performance  of  his  promise  by  the  promisor 

executed 

considera-  discharges  the  contract  :  all  has  been  done  on  both  sides 

)n  '        that  could  be  required  to  be  done  under  the  contract. 
where  Where  one  promise  is  given  in  consideration  of  another, 

promise  is 

given  for  performance  by  one  party  does  no  more  than  discharge 
him  who  has  performed  his  part.  Each  must  have  done 
his  part  in  order  that  performance  may  be  a  solutio  obliga- 
tionis,  and  so  if  one  has  done  his  part  and  not  the  other, 
the  contract  is  still  in  existence  and  may  be  discharged 
in  any  one  of  the  ways  we  have  mentioned. 

Whether  the  alleged  performance  is  a  discharge  to  the 
party  concerned  must  be  a  question  to  be  answered,  first 
by  ascertaining  the  construction  of  the  contract,  so  as  to 
see  what  the  parties  meant  by  performance,  and  then  by 
ascertaining  the  facts,  so  as  to  see  whether  that  which 
has  been  done  corresponds  to  that  which  was  promised. 
But  two  sorts  of  Performance  should  be  briefly  noticed  : 
these  are  Payment  and  Tender. 

§  1.  Payment. 

Payment       Payment  may  be  a  discharge  of  the  original  contract 
of  dis™°ce  between  the  parties,  or  of  an  agreement  substituted  for 

charge,        ^^  contract. 


of  original      If  in  a  contract  between  A  and  X  the  liability  of  X  con- 
contract,  .... 

sists  in  the  payment  of  a  sum  of  money  in  a  certain  way 
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or  at  a  certain  time,  such  a  payment  discharges  X  by  the 
performance  of  his  agreement. 

Or  if  X,  being  liable  to  perform  various  acts  under  of  substi- 
his  contract,  wishes  instead  to  pay  a  sum  of  money,  or, 
having  to  pay  a  sum  of  money,  wishes  to  pay  it  in  a  manner 
at  variance  with  the  terms  of  the  contract,  he  must  agree 
with  A  to  accept  the  proposed  payment  in  lieu  of  that 
to  which  he  may  have  been  entitled  under  the  original 
contract.  The  new  contract  discharges  the  old  one,  and 
payment  is  a  performance  of  JT's  duties  under  the  new 
contract,  and,  for  him,  a  consequent  discharge. 

Again,  where  one  of  two  parties  has  made  default  in  the  of  HabUity 
performance  of  his  part  of  the  contract,  so  that  a  right  of 
action  accrues  to  the  other,  the  obligation  thus  formed  may 
be  discharged  by  '  accord  and  satisfaction,'  an  agreement 
the  consideration  for  which  is  usually  (but  not  necessarily) 
a  money  payment,  made  by  the  party  against  whom 
the  right  exists,  and  accepted  in  discharge  of  his  right 
by  the  other.  Ante^.\\\ 

Payment,  then,  may  be  performance  (i)  of  an  original  Payment 
contract,  or  (2)  of  a  substituted  contract,  or  (3)  of  a  con-  fo^'nce. 
tract   in   which   payment   is  the  consideration   for  the 
renunciation  of  a  right  of  action. 

A  negotiable  instrument  may  be  given  in  payment  of  Nego- 
a  sum  due,  whether  as  the  performance  of  a  contract  or  ^tru- 
in  satisfaction  for  the  breach  of  it ;  and  the  giving  of  such  ment  as . 

payment  ; 

an  instrument  in  payment  of  a  liquidated  or  unliquidated 
claim  is  the  substitution  of  a  new  agreement  for  the  old 
one ;  but  it  may*affect  the  relations  of  the  parties  in  either 
one  of  two  different  ways.  The  giver  of  the  instrument 
may  be  discharged  from  his  previous  obligation  either 
absolutely  or  conditionally. 

A  may"  take  the  bill  or  note,  and  promise,  in  considera-  may  be  an 
tion  of  it,  expressly  or  impliedly  to  discharge  X  altogether  a  8<   Ite' 
from  his  existing  liabilities.    In  such  a  case  he  relies  upon 


346 


DISCHARGE  OF  CONTRACT 


PartV 


Sard  v. 
Rhodes,  i 
M.&.VV.I53. 


or  con- 
ditional 
discharge. 

Sayer  v. 
Wagstaff,  5 
Beav.  423. 


Robinson 
v.  Read, 
9  B.  &  £. 
at  p.  455- 
Saver  v. 
Wagstaff, 
Beav.  423. 


Tender 


is  of  two 
kinds. 
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goods. 


his  rights  conferred  by  the  instrument,  and,  if  it  be  dis- 
honoured, must  sue  on  it,  and  cannot  revert  to  the  original 
cause  of  action.  But  the  presumption,  where  a  negotiable 
instrument  is  taken  in  lieu  of  a  money  payment,  is,  that 
the  parties  intended  it  to  be  a  conditional  discharge  only. 
Their  position  then  is  this  :  A,  having  certain  rights  against 
X,  has  agreed  to  take  a  negotiable  instrument  instead  of 
immediate  payment  or  immediate  enforcement  of  his 
right  of  action  ;  so  far  X  has  satisfied  A' a  claim.  But  if 
the  bill  be  dishonoured  at  maturity,  the  consideration  for 
A's  promise  has  wholly  failed  and  his  original  rights  are 
restored  to  him.  The  agreement  is  '  defeasible  upon 
condition  subsequent  '  ;  the  payment  by  X  which  is  the 
consideration  for  the  promise  by  A  is  not  absolute,  but 
may  turn  out  to  be,  in  fact,  no  payment  at  all. 

Payment  then  consists  in  the  performance  either  of  an 
original  or  substituted  contract  by  the  delivery  of  money, 
or  of  negotiable  instruments  conferring  the  right  to  receive 
money  ;  and  in  this  last  event  the  payee  may  have  taken 
the  instrument  in  discharge  of  his  right  absolutely,  or 
subject  to  a  condition  (which  will  be  presumed  in  the 
absence  of  evidence  to  the  contrary)  that,  if  payment 
be  not  made  when  the  instrument  falls  due,  the  parties 
revert  to  their  original  rights,  whether  those  rights  are, 
so  far  as  the  payee  is  concerned,  rights  to  the  performance 
of  a  contract  or  rights  to  satisfaction  for  the  breach  of  one. 

§  2.  Tender. 

Tender  is  attempted  Performance  ;  and  the  word  is 
applied  to  attempted  performance  of  two  kinds,  dissimilar 
in  their  results.  It  is  applied  to  a  performance  of  a 
promise  to  do  something,  and  of  a  promise  to  pay  some- 
thing. In  each  case  the  performance  is  frustrated  by 
the  act  of  the  party  for  whose  benefit  it  is  to  take 
place. 

Where  in  a  contract  for  the  sale  of  goods  the  vendor 


Chap.  XIII.  §  2  BY  PERFORMANCE  347 

satisfies  all  the  requirements  of  the  contract  as  to  delivery,  startup  v. 

Macdonald, 

and  the  purchaser  nevertheless  refuses  to  accept  the  goods,  ^  M.  &  G. 

593* 

the  vendor  is  discharged  by  such  a  tender  of  performance, 
and  may  either  maintain  or  defend  successfully  an  action 
for  the  breach  of  the  contract.  0.71.3.37. 

But  where  the  performance  due  consists  in  the  payment  Tender  of 
of  a  sum  of  money,  a  tender  by  the  debtor,  although  it  paymi 
may  form  a  good  defence  to  an  action  by  the  creditor, 
does  not  constitute  a  discharge  of  the  debt. 

The  debtor  is  bound  in  the  first  instance  '  to  find  out  Walton  v. 
the  creditor  and  pay  him  the  debt  when  due  ' :    if  the  is^Vw. 

458. 

creditor  will  not  take  payment  when  tendered,  the  debtor 
must  nevertheless  continue  always  ready  and  willing  to  pay 
the  debt.  Then,  when  he  is  sued  upon  it,  he  can  plead  that  D,'«>n  v. 

Clarke,  5 

he  tendered  it,  but  he  must  also  pay  the  money  into  Court.  c- B-  377- 

If  he  proves  his  plea,  the  plaintiff  gets  nothing  but  the 
money  which  was  originally  tendered  to  him,  while  the  defen- 
dant gets  judgment  for  his  costs  of  defence,  and  so  is  placed 
in  as  good  a  position  as  he  held  at  the  time  of  the  tender. 

Tender,  to  be  a  valid  performance  to  this  extent,  must 
observe  exactly  any  special  terms  which  the  contract  may 
contain  as  to  time,  place,  and  mode  of  payment.  And  the 
tender  must  be  an  offer  of  money  produced  and  accessible 
to  the  creditor,  not  necessarily  of  the  exact  sum,  but  of 
such  a  sum  as  that  the  creditor  can  take  exactly  what  is 
due  without  being  called  upon  to  give  change  l. 

1  The  statutes  which  define  legal  tender  are  these  :  The  Bank  of  England 
Act,  1833,  s.  6,  which  enacts  that  Bank  of  England  notes  are  legal  tender 
for  any  sum  above  £5,  except  by  the  Bank  itself;  the  Currency  and  Bank 
Notes  Act,  1914,  which  makes  £i  and  io/-  Treasury  notes  legal  tender 
for  the  payment  of  any  amount;  and  the  Coinage  Act,  1870,  s.  4,  which 
enacts  that  the  coinage  of  the  Mint  shall  be  legal  tender  as  follows  : — 
gold  coins,  to  any  amount ;  silver  coins,  up  to  forty  shillings  ;  bronze 
coins,  up  to  one  shilling. 


CHAPTER  XIV 
Discharge  of  Contract  by  Breach 

§  1.  Meaning  of  Discliarge  by  Breach. 

Breach  of  ^  one  °f  two  parties  to  a  contract  breaks  the  obligation 
contract.  ^JQ^  the  contract  imposes,  a  new  obligation  will  in 
every  case  arise,  a  right  of  action  conferred  upon  the 
party  injured  by  the  breach.  Besides  this,  there  are 
circumstances  in  which  the  breach  not  only  gives  rise 
to  a  cause  of  action  but  will  also  discharge,  the  injured 
party  from  such  performance  as  may  still  be  due  from 
him. 

Its  result.  Thus,  though  every  breach  of  the  contractual  obligation 
Breach  confers  a  right  of  action  upon  the  injured  party,  it  is  not 
always  every  breach  that  will  discharge  him  from  doing  what  he 

gives  right 

of  action,   has  undertaken  to  do  under  the  contract.     The  contract 


may  be  broken  wholly  or  in  part  ;  and  if  in  part,  the 
charge.  breach  may  or  may  not  be  sufficiently  important  to  operate 
as  a  discharge  ;  or,  if  it  be  so,  the  injured  party  may 
choose  not  to  regard  it  as  a  breach,  but  may  continue  to 
carry  out  the  contract,  reserving  to  himself  the  right  to 
bring  action  for  such  damages  as  he  may  have  sustained. 
It  is  often  very  difficult  to  ascertain  whether  or  no  a  breach 
of  one  of  the  terms  of  a  contract  discharges  the  party  who 
suffers  by  it. 

By  discharge  we  must  understand,  not  merely  the  right 
to  bring  an  action  upon  the  contract  because  the  other 
party  has  not  fulfilled  its  terms  (the  contract  still  being  in 
existence),  but  the  right  to  consider  oneself  exonerated 
from  any  further  performance  under  the  contract,  —  the 
right  to  treat  the  legal  relations  arising  from  the  contract 
itself  as  having  come  wholly  to  an  end. 

We  have  therefore  to  ask,  what  are  the  circumstances 
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which  give  rise  to  these  rights  and  liabilities  ?  What  is 
the  nature  of  the  breach  which  amounts  to  a  discharge  ? 

§  2.  Forms  of  Discharge  by  Breach. 

A  contract  may  be  wholly  discharged  by  breach  in  any  Modes  in 
one  of  three  ways  :    one  party  to  the  contract  (i)  may  ^0°e 
renounce  his  liabilities  under  it,   (2)  may  by  his  own  rights  may 

arise. 

act  make  it  impossible  that  he  should  fulfil  them,  (3) 
may  totally  or  substantially  fail  to  perform  what  he 
has  promised.  And  it  is  discharged  because  in  each  of 
the  three  cases  he  has  repudiated  his  contractual  obliga- 
tions. In  the  first  case,  he  has  expressly  repudiated 
them  ;  in  the  second,  he  has  repudiated  them  by  conduct  ; 
in  the  third,  he  has  repudiated  them  by  a  total  or  sub- 
stantial failure  to  perform  them,  and  not  the  less  because 
his  failure  may  not  have  been  wilful  or  deliberate. 

Of  these  forms  of  breach  the  first  two  may  take  place 
not  only  in  the  course  of  performance  but  also  while 
the  contract  is  still  wholly  executory,  i.e.  before  either 
party  is  entitled  to  demand  a  performance  by  the  other 
of  his  promise.  The  last  can,  of  course,  only  take  place  at 
or  during  the  time  for  the  performance  of  the  contract. 

(i)  Discharge  by  renunciation. 

This  may  take  place  either  before  performance  is  due  or  Remm- 
during  performance  itself. 


(a)  The  parties  to  a  contract  which  is  wholly  executory  formance 
have  a  right  to  something  more  than  a  performance  of 
the  contract  when  the  time  arrives.     They  have  a  right 
to  the  maintenance  of  the  contractual  relation  up  to  that 
time,  as  well  as  to  a  performance  of  the  contract  when  due. 

The  renunciation  of  a  contract  by  one  of  the  parties 
before  the  time  for  performance  has  come,,  discharges  the 
other,  if  he  so  choose,  and  entitles  him  at  once  to  sue  for 
a  breach.  A  contract  is  a  contract  from  the  time  it  is 
made,  and  not  from  the  time  that  performance  of  it  is  due. 
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a  E.  &  B.  Hoclister  v.  Delatour  is  the  leading  case  upon  this 
subject.  A  engaged  X  upon  the  I2th  of  April  to  enter 
into  his  service  as  courier  and  to  accompany  him  upon 
a  tour  ;  the  employment  was  to  commence  on  the  first  of 
June,  1852.  On  the  nth  of  May  A  wrote  to  X  to  inform 
him  that  he  should  not  require  his  services.  X  at  once 
brought  an  action,  although  the  time  for  performance  had 
not  arrived.  The  Court  held  that  he  was  entitled  to  do  so. 

Frost  v.          The  sense  of  the  rule  is  very  clearly  stated  by  Cockburn, 

Knight,  L. 

R.7EX.M4.  C.  J.,  in  a  case  which  goes  somewhat  further  than  Hochster 

charge       v.  Delatour.    In  that  case  a  time  was  fixed  for  performance, 

and  before  it  arrived  the  defendant  renounced  the  con- 

pGriorm* 

ance         tract  ;  but  in  Frost  v.  Knight  performance  was  contingent 
tingent.     upon  an  event  which  might  not  happen  within  the  lifetime 
of  the  parties. 

A  promised  to  marry  X  upon  his  father's  death,  and 
during  his  father's  lifetime  renounced  the  contract ;    X 
was  held  entitled  to  sue  upon  the  grounds  explained  above. 
L. R. 7 EX.  'The  promisee,'  said  Cockburn,  C.  J.,  'has  an  inchoate 
right  to  the  performance  of  the  bargain,  which  becomes 
complete  when  the  time  for  performance  has  arrived.     Ir 
the  meantime  Tie  has  a  right  to  Jiave  the  contract  kept  opt 
as  a  subsisting  and  effective  contract.     Its  unimpaired  an 
unimpeached  efficacy  may  be  essential  to  his  interests.' 

There  are  two  limitations  to  this  rule. 

But  must  The  first  is  that  the  renunciation  must  deal  with  the 
whobpor-  entire  performance  to  which  the  contract  binds  the  pro- 
formance,  misor.  It  is  possible  that  the  promisor  might  announce 

Mersey 

steel  and     his  intention  of  breaking  so  much,  or  so  vital  a  part,  of 

Iron  Co.  e 

*ke  con*rac*  as  t°  entitle  the  promisee  to  treat  his  act  as 
amounting  in  effect  to  a  complete  renunciation.  But 
^Brecon20'  there  is  no  case  in  which  a  partial  renunciation  has 
co'Tiooo]  been  treated  as  a  breach  by  anticipation  conferring  an 
ch.  813'.  immediate  right  of  action. 

The  second  is  that  if  the  promisee  refuses  to  accept  the 
renunciation,  and  continues  to  insist  (as  he  has  a  right  to 
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do)  on  the  performance  of  the  promise,  the  contract 
remains  in  existence  for  the  benefit  and  at  the  risk  of  both 
parties,  and  if  anything  occur  subsequently  to  discharge 
it  from  other  causes,  the  promisor,  whose  renunciation  has  and  must 
been  refused,  may  nevertheless  take  advantage  of  such 


discharge.  charge. 

Thus  in  Avery  v.  Bowden,  A  agreed  with  X  by  charter-  s  E.  &  B. 
party  that  his  ship  should  sail  to  Odessa,  and  there  take 
a  cargo  from  X's  agent,  which  was  to  be  loaded  within 
a  certain  number  of  days.  The  vessel  reached  Odessa, 
and  her  master  demanded  a  cargo,  but  J£'s  agent  refused 
to  supply  one.  Although  the  days  within  which  A  was 
entitled  to  load  the  cargo  had  not  expired,  his  agent,  the 
master  of  the  ship,  might  have  treated  this  refusal  as  a 
repudiation  of  the  contract  and  sailed  away.  A  would 
then  have  had  a  right  to  sue  at  once  upon  the  contract. 
But  the  master  of  the  ship  continued  to  demand  a  cargo, 
and  before  the  running  days  were  out  —  before  therefore 
a  breach  by  non-performance  had  occurred  —  a  war  broke 
out  between  England  and  Russia,  and  the  performance 
sf  the  contract  became  legally  impossible.  Afterwards 

sued  for  breach  of  the  charter-party,  but  it  was  held 
.hat  as  there  had  been  no  actual  failure  of  performance 
before  the  war  broke  out  (for  the  running  days  had  not 
then  expired),  and  as  the  agent  had  not  accepted  the  renun- 
ciation, X  was  entitled  to  take  advantage  of  the  discharge 
of  the  contract  brought  about  by  the  declaration  of  war. 

(6)  If  during  the  performance  of  a  contract  one  of  the 
parties  by  word  or  act  definitely  refuses  to  continue  to  jJ 
perform  his  part,  the  other  party  is  forthwith  exonerated  formance. 
from  any  further  performance  of  his  promise,  and  is  at 
once  entitled  to  bring  his  action. 

In   Cort   v.    The  Ambergate  Railway   Company,    Cort  I?Q.  8.127. 
contracted  with  the  defendant  Company  to  supply  them 
with  3900  tons  of  railway  chairs  at  a  certain  price,  to  be 
delivered  in  certain  quantities  at  specified  dates.     After 
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1787  tons  had  been  delivered,  the  Company  desired  Cort 
to  deliver  no  more,  as  they,would  not  be  wanted.  He 
brought  an  action  upon  the  contract,  averring  readiness 
and  willingness  to  perform  his  part,  and  that  he  had  been 
prevented  from  doing  so  by  the  Company.  He  obtained 
a  verdict,  and  when  the  Company  moved  for  a  new  trial 
on  the  ground  that  Cort  should  have  proved  not  merely 
readiness  and  willingness  to  deliver,  but  an  actual  delivery, 
the  Court  held  that  where  a  contract  was  renounced  by 
one  of  the  parties  the  other  need  only  show  that  he  was 
willing  to  have  performed  his  part. 

at  p.  148.  *  When  there  is  an  executory  contract  for  the  manufacturing  and 
supply  of  goods  from  time  to  time,  to  be  paid  for  after  delivery,  if 
the  purchaser,  having  accepted  and  paid  for  a  portion  of  the  goods 
contracted  for,  gives  notice  to  the  vendor  not  to  manufacture  any 
more,  as  he  has  no  occasion  for  them  and  will  not  accept  or  pay  for 
them,  the  vendor  having  been  desirous  and  able  to  complete  the 
contract,  he  may,  without  manufacturing  and  tendering  the  rest  o* 
the  goods,  maintain  an  action  against  the  purchaser  for  breach 

contract.' 

t 

[1909]  A.  c.     So,  too,  in  General  Bill-posting  Co.  v.  Atkinson,  t 
defendant  contracted  to  serve  the  Company  and  not  v 
compete  with  them  for  a  certain  period  after  the  termina- 
tion of  his  engagement.     The  House  of  Lords  held  that 
he  was  no  longer  bound  by  his  covenant  not  to  compete, 
when   the   Company   had   repudiated   the   contract    on 
their  side  by  wrongfully  dismissing  him  without  notice. 

(2)  Discharge  by  reason  of  impossibility  created  by  the 
act  of  one  party  to  the  contract. 

Here  also  the  impossibility  may  be  created  either  before 
performance  is  due  or  in  the  course  of  performance. 
Impossi-        ta\    jf  A    before  the  time  for  performance  arrives, 

bihty  A 

created      makes  it  impossible  that  he  should  perform  his  promise, 
formance?  the  effect  is  the  same  as  though  he  had  renounced  the 
contract. 

A  promised  to  assign  to  X,  within  seven  years  from 


!• 
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the  date  of  the  promise,  all  his  interest  in  a  lease.    Before 
the  end  of  seven  years  A  assigned  his  whole  interest  to  Lovelock  v. 
another  person.    It  was  held  that  X  need  not  wait  until  safari. 
the  end  of  seven  years  to  bring  his  action : — 

'  The  plaintiff  haa  a  right  to  say  to  the  defendant,  You  have  placed 
yourself  in  a  situation  in  which  you  cannot  perform  what  you  have 
promised  ;  you  promised  to  be  ready  during  the  period  of  seven  years, 
and  during  that  period  I  may  at  any  time  tender  you  the  money  and 
call  for  an  assignment,  and  expect  that  you  should  keep  yourself 
ready ;  but  if  I  now  were  to  tender  you  the  money,  you  would 
not  be  ready  ;  this  is  a  breach  of  the  contract.' 

A  chartered  a  ship  to  X,  the  ship  to  be  placed  at  X's  omnium 
disposal  as  soon  as  she  was  released  from  the  Government  prises  v. 

Sutherland, 

service  in  which  she  was  at  the  time  engaged.    Before  her  [^^ 
release  A  sold  her  to  another  person.    It  was  held  that 
as  he  had  put  it  out  of  his  power  to  perform  thereafter 
his  contract  with  X,  the  contract  was  at  an  end  and  X 

;ght  bring  an  action  for  damages  forthwith.     It  was 

;ued  that  A  might  have  bought  the  ship  back  in  time 
place  her  at  X's  disposal,  but  this  was  regarded  as 

o  speculative  a  possibility  to  take  into  account. 

(6)  The  rule  of  law  is  similar  in  cases  where  one  party  impossi. 
during  performance  has  by  his  own  act  made  the  complete  bilifcy 
performance  of  the  contract  impossible.  during 

An  Englishman  was  engaged  by  the  captain  of  a  war-  ance?^ 
ship  owned  by  the  Japanese  Government  to  act  as  fireman  9>Neil  v- 

Armstrong, 

on  a  voyage  from  the  Tyne  to  Yokohama.  In  the  course  f1^  4I8 
of  the  voyage  the  Japanese  Government  declared  war 
with  China,  and  the  Englishman  was  informed  that  a 
performance  of  the  contract  would  bring  him  under  the 
penalties  of  the  Foreign  Enlistment  Act.  It  was  held 
that  he  was  entitled  to  leave  the  ship  and  sue  for  the 
wages  agreed  upon,  since  the  act  of  the  Japanese  Govern- 
ment had  made  his  performance  of  the  contract  legally 
impossible. 

The  later  case  of  Ogdens  Ltd.  v.  Nelson  is  a  further 

2«05  Aa 
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ti<jo5]A.c.  authority  for  the  proposition  that  where  there  is  an 
express  promise  to  do  a  certain  thing  for  a  certain  time, 
the  promisor,  if  he  puts  it  out  of  his  power  to  continue 
performance  of  his  promise,  is  immediately  liable  to  an 
action  for  loss  sustained. 

(3)  Discharge,  by  failure  of  performance. 

Breach  When  one  party  to  a  contract  declares  that  he  will  not 
charge,  perform  his  part,  or  so  acts  as  to  make  it  impossible  for 
him  to  do  so,  he  thereby  releases  the  other  from  the 
contract  and  its  obligations.  One  of  two  parties  is  not 
required  to  tender  performance  when  the  other  has  by  act 
or  word  indicated  that  he  will  not  or  cannot  accept  it, 
or  will  not  or  cannot  do  that  in  return  for  which  the 
performance  was  promised, 
or  only  But  one  of  the  parties  may  claim  that  though  he  has 
of  action,  broken  his  promise  wholly  or  in  part  the  contract  is  not 
thereby  brought  to  an  end  nor  the  other  party  discharged 
from  his  liabilities.  We  have  then  to  ascertain  whether 
the  promise  of  the  party  injured  was  given  conditionally 
on  the  performance  by  the  other  of  that  in  which  he  has 
made  default.  If  it  was,  he  is  discharged  from  his 
promise  :  if  it  was  not,  he  must  perform  his  promise,  and 
bring  an  action  for  the  damage  occasioned  by  the  default 
of  the  other. 

Indepen-  Herein  lies  the  difference  between  promises  that  are 
con-  a  independent  of  one  another  and  promises  that  are  inter- 
ditional  dependent,  that  is,  so  intimately  connected  with  one 

promises.         * 

another  that  the  performance  of  one  is  conditional  upon 

the  performance  of  the  other. 

We  shall  find  that  the  discharge  of  contract  by  failure 

of  performance  involves  questions  of  three  sorts. 
Concur-         (a)    If  A  and  X  agree  that  the  performance  of  their 
ditions.n    respective  promises  shall  be  simultaneous,  or  at  least  that 

each  shall  be  ready  and  willing  to  perform  his  promise  at 

the  same  time,  then  the  performance  of  each  promise  is 
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conditional  on  this  concurrence  of  readiness  and  willingness 
to  perform  ;  the  conditions  are  concurrent.  Thus  in  a  sale  of 
goods  where  no  time  is  fixed  for  payment,  the  buyer  must 
be  ready  to  pay  and  the  seller  ready  to  deliver  at  one  and 
the  same  time.  The  promises  are  interdependent  and  con- 
ditional upon  each  other,  so  that  if  A  fails  to  deliver,  X 
may  not  only  sue  for  damages  but  may  also  refuse  to  pay. 

(6)    A  contract  may  be  divisible,  and  may  consist  of  Discharge 

,  ,  ,  .  T,    .     ,,         by  virtual 

promises  to  do  a  number  of  successive  acts.    It  is  thus  failure  of 


capable  not  only  of  complete  performance,  but  of  per- 
formance  in  part  to  a  greater  or  less  degree.  A  failure  by 
X  to  perform  any  part  would  give  a  right  of  action  to  A  ; 
but  it  would  not  necessarily  discharge  A  from  the  per- 
formance of  his  own  obligations  under  the  contract.  We 
have  to  inquire  therefore  what  degree  of  failure  by  X 
will  entitle  A  to  say  that  the  consideration  for  which 
he  made  his  promise  has  in  effect  wholly  failed  and  that 
he  will  not,  and  is  not  bound  to,  perform  that  which  he 
had  undertaken  to  perform. 

(c)  A  may  promise  X  that  he  will  do  or  pay  something  Conditions 
in  consideration  that  X  on  his  part  promises  to  do  or  pay  pre' 
something  ;    and  they  may  both  agree  that  the  act  or 
payment  of  X  is  to  be  a  vital  term  or  '  condition  '  going  to 
the  root  of  the  contract.    The  performance  by  A  of  his 
part  of  the  bargain  is  in  that  case  conditional  on  the 
prior  act  or  payment  of  X  1.    Thus,  if  X  fails  to  do  what 

1  Where  A's  promise  is  conditional  on  the  prior  performance  by  X  of  his 
part  of  the  contract,  .X's  promise  is  often  called  a  '  condition  precedent  '  ;  but 
to  avoid  confusion  in  the  student's  mind,  we  may  speak  of  it  as  a  '  condition  ' 
simply  ;  that  is,  a  vital  term  in  a  contract,  the  breach  of  which  discharges 
the  contract,  as  opposed  to  a  '  warranty,'  the  breach  of  which  only  gives 
rise  to  an  action  for  damages.  For  there  is  another  kind  of  condition  Ante, 
precedent,  as  when  A  promises  X  that  he  will  do  or  pay  something  on  the  P°  3'9' 
happening  of  a  certain  event,  possibly  beyond  the  control  of  the  parties 
altogether.  Until  the  event  happens,  the  operation  of  the  contract  is 
suspended.  The  opposite  of  this  kind  of  condition  precedent  is  a  '  condition 
subsequent,'  as  when  two  parties  agree  that  the  promise  of  one  is  to  be 
defeasible,  or  liable  to  be  annulled,  on  the  happening  of  a  certain  event; 
but  that  until  the  event  happens  the  promise  shall  be  binding. 

A  a  2 
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he  has  promised,  not  only  can  A  sue  him  for  breach  of 
contract,  but  since  his  promise  is  conditional  on  the 
performance  by  X  of  his  undertaking,  A  is  discharged 
from  doing  or  paying  that  which  he  had  promised. 

The  contract  may  be  made  up  of  several  terms  of 
varying  importance  ;  and  it  is  then  necessary  to  inquire 
which,  if  any,  is  considered  by  the  parties  as  vital  to  the 
contract.  In  other  words,  we  must  ascertain,  as  a  matter 
of  construction,  whether  the  term  that  has  been  broken 
is  to  be  regarded  as  a  '  Condition  '  or  as  a  '  Warranty.' 

We  may  now  discuss  these  three  matters  in  greater 
detail. 

(a)  Independent  promises  and  Conditional  promises. 

Xhe  contrast  here  is  between  promises  wholly  indepen- 
dent of  one  another  and  promises  in  the  nature  of  con- 
current conditions ;  the  performance  of  each  of  which  is 
conditional  on  the  simultaneous  performance  of  the  other. 

An  independent  or  absolute  promise  means  a  promise 
made  by  A  to  X  in  consideration  of  a  promise  made  by 
X  to  A,  and  in  such  a  manner  that  the  total  failure  in 
the  performance  of  one  promise  does  not  discharge  the 
promisor.  He  must  perform  or  tender  performance  of 
his  promise  and  bring  an  action  for  such  loss  as  he  has 
sustained  by  the  breach  of  the  promise  made  to  him. 

We  may  take  an  illustration  from  a  case  of  the  year 
1649  :- 

Ware  v.  '  Ware  brought  an  action  of  debt  for  £500  against  Chappell  upon 

StylefiSb.  an  indenture  of  covenants  between  them,  viz.  that  Ware  should  raise 
500  soldiers  and  bring  them  to  such  a  port,  and  that  Chappell  should 
find  shipping  and  victuals  for  them  to  transport  them  to  Galicia  ;  and 
for  not  providing  the  shipping  and  victuals  at  the  time  appointed 
was  the  action  brought.  The  defendant  pleaded  that  the  plaintiff 
had  not  raised  the  soldiers  at  that  time  ;  and  to  this  plea  the  plaintiff 
demurs.  Rolle,  C.  J.,  held  that  there  was  no  condition  precedent, 
but  that  they  are  distinct  and  mutual  covenants,  and  that  there  may 
be  several  actions  brought  for  them :  and  it  is  not  necessary  to  give 
notice  of  tho  number  of  men  raised,  for  the  number  is  known  to  be  500 ; 
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and  the  time  for  the  shipping  is  also  known  by  the  covenants  ;  and  you 
(have  your  remedy  against  him  if  he  raise  not  the  men,  as  he  hath  against 
you  for  not  providing  the  shipping.' 

By  the  words  '  several  actions  '  is  meant  that  the 
breach  of  either  covenant  was  a  separate  cause  of  action, 
each  being  an  absolute  promise,  independent  of  the 
other. 

Modern  decisions  incline  against  the  construction  of  Tendency 

of  modern 

promises  as  independent  of  one  another.    Where  a  time  decisions. 

is  definitely  fixed  for  the  performance  of  one  promise  and 

no  date  assigned  for  the  performance  by  the  other  —  if  A 

and  X  agree  that  A  will  buy  X's  property  and  pay  for  it 

on  a  certain  day  and  no  day  is  fixed  for  the  conveyance  Mattock  v. 

Kinglake. 

by  X  —  then  X  may  bring  his  action  in  default  of  payment  «°  A-  &  B. 
on  the  day  named,  and  need  not  aver  that  he  has  conveyed 
or  offered  to  convey  the  lands.    But,  generally,  it  is  safe 
to  say  that,  in  the  absence  of  clear  indications  to  the 
contrary,  promises,  each  of  which  forms  the  whole  con-  Kidnerv. 

Stimpson, 

sideration  for  the  other,  will  be  held  to  be  concurrent  asT.uR4s- 
conditions  —  the   antithesis   of   absolute   or   independent 
promises. 

In  the  contract  for  the  sale  of  goods,  the  rule  of  Concur- 
Common   Law,   now   embodied   in   the   Sale   of    Goods  ditions. 


Act,  was  that,  unless  otherwise  agreed,  delivery  of  the 
goods  and  payment  of  the  price  are  concurrent  con- 
ditions. 

Morton  agreed  to  buy  a  certain  quantity  of  corn  from  Morton  v. 
Lamb  at  a  fixed  price,  the  corn  to  be  delivered  in  one  /  T.  R.  135. 
month.     It   was   not   delivered   and   Morton   sued   for 
damages,  alleging  that  he  had  been  always  ready  and 
willing  to  receive  the  corn.    But  the  Court  held  that  this 
was  not  enough  to  make  a  cause  of  action.    He  should  have 
alleged  that  he  was  always  ready  and  willing  to  pay  for 
the  corn  ;    he  might,  for  aught  that  appeared  on  the 
pleadings,  have  discharged  the  defendant  by  his  non- 
readiness  to  pay. 


358  DISCHARGE  OF  CONTRACT  Part  V 

4B.&C.94I.      Thus  Bayley,  J.,  in  Bloxham  v.  Sanders,  says  : — 


at  p.  948. 


Delivery 
and  pay- 
ment by 
instal- 
ments. 


Failure  to 
accept : 

L.R.  8Q.B 

14. 


'  Where  goods  are  sold,  and  nothing  is  said  as  to  the  time  of  the 
delivery  or  the  time  of  payment,  and  everything  the  seller  has  to 
do  with  them  is  complete,  the  property  vests  in  the  buyer,  so  as  to 
subject  him  to  the  risk  of  any  accident  which  may  happen  to  the 
goods,  and  the  seller  is  liable  to  deliver  them  whenever  they  are  demanded 
upon  payment  of  the  price  ;  but  the  buyer  has  no  right  to  have  possession 
of  the  goods  till  he  pays  the  price.' 

(b)  Divisible  promises :  what  degree  of  failure  of  performance 
discharges  the  contract  ? 

We  now  come  to  cases  in  which  it  is  alleged  by  one 
party  to  a  contract  that  he  is  discharged  from  the  per- 
formance of  his  part  by  the  fact  that  the  other  party  has 
failed  to  do  his,  either  wholly  or  to  such  an  extent  as  to 
defeat  the  objects  for  which  the  contract  was  made. 

It  is  plain  that  a  total  failure  by  A  to  do  that  which  was 
the  entire  consideration  for  the  promise  of  X,  and  which 
should  have  been  done  before  the  performance  of  X's 
promise  fell  due,  will  exonerate  X.  But  it  may  be  that 
A  has  done  something,  though  not  all  that  he  promised  ; 
or  the  performance  of  a  contract  may  extend  over  a 
considerable  time  during  which  something  has  to  be  done 
by  both  parties,  as  in  the  case  of  delivery  of  goods  and 
payment  of  their  price  by  instalments.  Here  we  deal 
with  questions  of  degree.  Has  one  party  so  far  made 
default  that  the  consideration  for  which  the  other  gave 
his  promise  has  in  effect  wholly  failed  ? 

The  best  illustrations  of  divisible  promises  are  to  be 
found  in  contracts  to  receive  and  pay  for  goods  by  instal- 
ments. Where  these  are  numerous,  and  extend  over  a 
long  time,  a  default  either  of  delivery  or  payment  does 
not  necessarily  discharge  the  contract,  though  it  must  of 
course  in  every  case  give  rise  to  an  action  for  damages. 

In  Simpson  v.  Crippin  it  was  agreed  that  6000  to  8000 
tons  of  coal  should  be  delivered  in  twelve  monthly  instal- 
ments, the  buyer  to  send  waggons  to  receive  them  :  the 
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buyer  sent  waggons  for  only  158  tons  in  the  first  month, 
but  the  seUer  was  not  held  entitled  to  rescind  the  contract. 

In  Freeth  v.  Burr  there  was  a  failure  to  pay  for  one  X-R-QC.P. 
instalment  of  several  deliveries  of  iron,  under  an  erroneous 
impression  on  the  part  of  the  buyer  that  he  was  entitled  J^**0 
to  withhold  payment  as  a  set-off  against  damages  for  non- 
delivery of  an  earlier  instalment.     In  the  Mersey  Steel 
and  Iron  Co.  v.  Naylor  there  was  a  similar  failure  to  pay  jApp-ca. 
for  an  instalment,  under  an  impression  that,  the  appellant 
company  having  gone  into  liquidation,  there  was  no  one 
to   whom   payment   could    safely   be   made   when   the 
instalment  fell  due.    In  neither  case  was  the  seller  held 
entitled  to  repudiate  the  contract  by  reason  of  the  default. 

On  the  other  hand,  where  iron  was  to  be  delivered  in 
four  monthly  instalments  of  about  150  tons  each,  a  failure  *j»jj£t° 
to  deliver  more  than  21  tons  in  the  first  month  was  held  Hoarev' 

,  Rennie,  5 

to  discharge  the  buyer.  H.  &  N.  19. 

Again,  where  2000  tons  of  iron  were  to  be  delivered  in 
three  monthly  instalments,  failure  to  accept  any  during  Honckv. 
the  first  month  discharged  the  seller. 

But  the  question  of  degree  may  appear  in  other  forms.  ^^ 
In  a  charter-party  containing  a  promise  to  load  a  complete  formance. 
careo  the  contract  is  not  necessarily  discharged  because  JSJSiio 

East  308. 

the  cargo  loaded  is  not  complete. 

Again,  a  term  in  a  charter-party  that  a  ship  should  ^J^y- 
arrive  at  a  certain  place  at  a  certain  day,  or  should  * 
use  all  due  diligence  to  arrive  as  soon  as  possible,  is  one 
which  admits  of  greater  or  less  failure  in  performance, 
and  according  to  the  circumstances  such  failure  may  or 
may  not  discharge  the  charterer. 

The  Question  to  be  answered  in  all  these  cases  is  one  Questions 

,  ,   to  be 

of  fact  ;  the  answer  must  depend  on  the  circumstances  ot  aoived 
each  case  l.    The  question  assumes  one  of  two  forms — 

1  This  is- substantially  the  mode  in  which  the  legislature  has  stated  the 
problem  in  the  Sale  of  Goods  Act,  s.  31.  See  Chalmers,  Sale  of  Goods  Act, 
(9th  ed.)  pp.  86-88. 


360  DISCHARGE  OF  CONTRACT  Part  V 
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does  the  failure  of  performance  amount  in  effect  to  a 
renunciation  on  his  part-  who  makes  default  ?  does  it 
go  so  far  to  the  root  of  the  contract  as  to  entitle  the  other 
to  say,  '  I  have  lost  all  that  I  cared  to  obtain  under  this 
contract  ;  further  performance  cannot  made  good  the 
past  default  '  ? 

withers  v.  The  answer  to  the  question  may  be  provided  by  the 
2  IT  A3'  parties  themselves.  The  party  who  makes  the  default 
Bioomer  v.  may  so  act  as  to  leave  no  doubt  that  he  will  not  or  cannot 

Bernstein, 

L.R.9c.F.  carry  out  the  contract  according  to  its  terms. 

580. 


putt<n  V6         ^r  a£am>  *^e  Parties  may  expressly  agree  that  though 
T.  R.320.    the  promises  on  both  sides  are  in  their  nature  divisible, 
nothing  shall  be  paid  on  one  side  until  after  entire  per- 
formance has  taken  place  on  the  other.    In  such  case  the 
Courts  are  relieved  of  the  task  of  interpretation. 

But  if  the  parties  have  not  provided  an  answer,  we 
come  back  to  the  question  of  fact  ;  was  the  breach 
so  substantial  as  to  go  to  the  root  of  the  whole  contract  ? 
or,  at  any  rate,  was  it  such  that  an  intention  to  repudiate 
the  contract  may  be  inferred  from  it  ?  The  rule  was 
ioo  L.T.  stated  very  clearly  by  Bigham,  J.,  in  Millar's  Karri 
Co.  v.  Weddel.  a  case  of  a  contract  to  deliver  by  instal- 
ments :  — 

'  If  the  breach  is  of  such  a  kind  or  takes  place  in  such  circumstances 
as  reasonably  to  lead  to  the  inference  that  similar  breaches  will  be  com- 
mitted in  relation  to  subsequent  deliveries,  the  whole  contract  may 
there  and  then  be  regarded  as  repudiated  and  may  be  rescinded. 
If  for  instance  a  buyer  fails  to  pay  for  one  delivery  in  such  circumstances 
as  to  lead  to  the  inference  that  he  will  not  be  able  to  pay  for  subsequent 
deliveries  ;  or  if  a  seller  delivers  goods  differing  from  the  requirements 
of  the  contract,  and  does  so  in  such  circumstances  as  to  lead  to  the 
inference  that  he  cannot,  or  will  not,  deliver  any  other  kind  of  goods 
in  the  future,  the  other  contracting  party  will  be  under  no  obligation 
to  wait  to  see  what  will  happen  ;  he  can  at  once  cancel  the  contract 
and  rid  himself  of  the  difficulty.' 
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(c)  Conditions  and  Warranties. 

We  have  now  dealt  with  promises  which  admit  of  more 
or  less  complete  performance  ;  when  default  is  made  on 
one  side,  the  Courts  must  determine  whether  or  no  that 
default  amounts  to  a  renunciation  of  the  contract  by 
the  party  making  it,  or  so  frustrates  the  objects  of  the 
contract  as  to  discharge  the  party  injured  from  his 
liabilities. 

But  contracts  are  often  made  up  of  various  statements 
and  promises  on  both  sides,  differing  in  character  and  in 
importance  ;  the  parties  may  regard  some  of  these  as  vital, 
others  as  subsidiary,  or  collateral,  to  the  main  purpose  of 
the  contract.  Where  one  of  these  is  broken  the  Court 
must  discover,  from  the  tenour  of  the  contract  or  the 
expressed  intention  of  the  parties,  whether  the  broken 
term  was  vital  or  not.  This  is  always  a  matter  for  the 
Court  to  determine,  and  is  not  a  question  of  fact  for  the 
jury. 

If  the  parties  regarded  the  term  as  essential,  it  is  a  Con- 
dition :  its  failure  discharges  the  contract.  If  they  did 
not  regard  it  as  essential,  it  is  a  Warranty  :  its  failure 
can  only  give  rise  to  an  action  for  such  damages  as  have 
been  sustained  by  the  failure  of  that  particular  term. 

Warranty  and  Condition  alike  are  parts,  and  only 
parts,  of  a  contract  consisting  in  various  terms. 

Bearing  in  mind  that  a  Condition  may  assume  the  form  vital 
either  of  a  promise  that  a  thing  is  or  of  a  promise  that  statemenfc' 
a  thing  mil  be,  we  find  a  good  illustration  of  the  former 
in  Behn  v.  Burness,  where  a  ship  was  stated  in  the  contract  3  B.&  8.751. 
of  charter-party  to  be  '  now  in  the  port  of  Amsterdam,' 
and  the  fact  that  the  ship  was  not  in  that  port  at  the  date 
of  the  contract  discharged  the  charterer. 

The  second  kind  of  Condition  is  illustrated  by  the  case  vital 
of  Glaholm  v.  Hays.    A  vessel  was  chartered  to  go  from 
England  to  Trieste  and  there  load  a   cargo,   and  the  257- 
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charter-party  contained  this  clause  :  '  the  vessel  to  sail 
from  England  on  or  before  the  4th  day  of  February  next.' 
The  vessel  did  not  sail  for  some  days  after  the  4th  of 
February,  and  on  its  arrival  at  Trieste  the  charterer 
refused  to  load  a  cargo  and  repudiated  the  contract.  The 
judgment  of  the  Court  was  thus  expressed  : — 

'Whether  a  particular  clause  in  a  charter-party  shall  be  held  to 
be  a  condition  upon  the  non-performance  of  which  by  the  one  party 
the  other  is  at  liberty  to  abandon  the  contract  and  consider  it  at 
an  end,  or  whether  it  amounts  to  an  agreement  only,  the  breach 
whereof  is  to  be  recompensed  by  an  action  for  damages,  must  depend 
upon  the  intention  of  the  parties,  to  be  collected  in  each  particular  case 
from  the  terms  of  the  agreement  itself,  and  from  the  subject-matter  to 
which  it  relates.  .  .  .  Upon  the  whole,  we  think  the  intention  of  the 
parties  to  this  contract  sufficiently  appears  to  have  been,  to  insure  the 
ship's  sailing  at  latest  by  the  4th  of  February,  and  that  the  only  mode 
of  effecting  this  is  by  holding  the  clause  in  question  to  have  been 
a  condition  precedent.' 

The  contract  for  the  sale  of  goods  furnishes  further 
illustrations,  though  the  matter  is  somewhat  complicated 
by  the  distinction  between  the  bargain  and  sale  of  specific 
goods  and  the  executory  contract  of  sale. 

In  the  latter  case,  that  is,  in  a  contract  for  the  sale  of 
goods  which  are  not  specific,  the  buyer  may  of  course 
protect  himself  by  express  conditions  as  to  quality  and 
fitness  of  the  goods.    But  he  is  also  protected  by  conditions 
implied  by  law  which  secure  him,  if  he  has  been  unable  to 
jones v.just,  inspect  the  goods,  from  being  required  to  accept  an  article 
205.  different  to  that  which  he  bargained  for,  or  practically 

worthless  and  unmarketable. 

The  Common  Law  on  this  subject  has  now  been  super- 

56  &  57 vict.  seded  by  the  Sale  of  Goods  Act,  ss.  13, 14.    Where  goods 

are  sold  by  description  there  is  an  implied  condition  that 

they  should  correspond  to  the  description  l ;   where  they 

1  Chalmers,  Sale  of  Goods  Act,  (9th  ed.)  pp.  50,  52.  Where  the  sale  is 
by  sample  and  the  contract  contains  a  description  of  the  article  sold,  the 
description  and  not  the  sample  is  the  test  of  performance.  If  sample  and 
description  differ,  the  buyer  may  reject  the  goods,  though  they  correspond 
with  the  sample,  if  they  do  not  correspond  with  the  description. 


L 
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are  brought  for  a  particular  purpose  communicated  by  the 
buyer  to  the  seller  there  is  an  implied  condition  that  they 
are  reasonably  fit  for  that  purpose  :  where  the  buyer 
has  no  opportunity  of  examining  the  goods  there  is  an 
implied  condition  that  they  are  of  a  merchantable  quality. 

These  'implied  conditions1'  go  to  the  root  of  the  whole 
contract,  and  their  non-fulfilment  discharges  the  buyer 
from  his  obligation  to  take  delivery  of  the  goods. 

But  where  specific  goods  are  sold,  that  is  to  say,  '  goods  wlle]"e 
identified  and  agreed  upon  at  the  time  the  contract  of  sale  specific, 
is  made,'  the  contract  operates  as  a  conveyjince  and  the 
property  passes  at  once  to  the  buyer  ;   he  cannot  there- 
after reject  the  goods  for  non-conformity  to J)he  description 
given  at  the  time  of  sale.     He  is  left  to  obtain  such  S6&57vict. 
damages  as  he  may  have  suffered  by  the  seller 's_default  ;  jj,T^k5v 
and  this,  if  the  goods  should  prove~wholly~valueless,  may  £904]  i , 
of  course  represent  the  whole  amount  of  the  price  paid.      p-  74«- 

The  position  of  the  buyer  is  the  same  if  he  has  accepted 
goods  which  at  the  time  of  the  sale  were  not  specific,  and 
which  he  might  therefore  have  rejected  if  their  worthless- 
ness  had  been  apparent.    Such  would  be  the  case  of  seed  Pouiton  v. 
sold  as  '  new  growing  seed,'  which  turned  out  wholly  98.* 0.959. 
unproductive  when  sown.    The  buyer  in  such  a  case  was 
held  entitled  to  recover  the  whole  price  as  damages. 

Where  therefore  the  property  in  the  goods  has  not 
passed  to  the  buyer  and  the  contract  is  still  executory  he 
is  discharged  by  failure  of  any  of  the  '  implied  conditions.' 
He  may  reject  the  goods,  and  may  further  bring  an  action 
for  such  damage  as  he  has  sustained. 

Where  the  property  in  the  goods  has  passed  to  the  buyer  street  v. 

Blay,  2 

he  is  not  discharged  though  the  goods  turn  out  to  be    B.&A.456. 

1  This  section  of  the  Act  has  happily  superseded  the  use,  for  this  purpose, 
of  the  term  '  implied  warranty,'  a  use  long  ago  emphatically  condemned 
by  Lord  Abinger,  though  it  survived  till  1894,  to  the  confusion  of  all    jj^kf^ 
terminology  relating  to  the  contract  of  sale.     It  has  not  been  thought   4  M.  &  W. 
necessary  to  discuss  the  numerous  cases  which  illustrate  the  interpreta-   4°4- 
tion  of  this  section,  which  are  really  a  part  of  the  law  of  Sale  of  Goods. 
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worthless  ;  he  must  keep  the  goods,  but  he  may  bring  an 
action  for  money  paid  under  the  contract  in  so  far  as  it  is 
in  excess  of  the  value  of  the  goods,  and  for  any  further 
damage  occasioned  by  the  breach  of  warranty. 

Warranty.      The  nature  of  a  Warranty  as  compared  with  a  Condition 
i  Q.  B.  D.    is  illustrated  by  the  case  of  Bettini  v.  Gye.    Bettini  entered 
into  a  contract  with  Gye,  director  of  the  Italian  Opera  in 
Condition  London,  for  the  exclusive  use  of  his  services  as  a  singer 
warranty.  *n  operas  and  concerts  for  a  considerable  time  and  on 
a  number  of  terms.    Among  these  terms  was  an  under- 
taking that  he  would  be  in  London  six  days  at  least  before 
the  commencement  of  his  engagement,  for  rehearsals. 
He  only  arrived  two  days  before  his  engagement  com- 
menced, and  Gye  thereupon  threw  up  the  contract. 

Blackburn,  J.,  in  delivering  the  judgment  of  the  Court 
described  the  process  by  which  the  true  meaning  of  such 
terms  in  contracts  is  ascertained. 

First  he  asked,  does  the  contract  give  any  indication  of 
the  intention  of  the  parties  ? 

Bettini  v.  '  Parties  may  think  some  matter,  apparently  of  very  little  im- 
0*187  ^  B>  Por*ance>  essential ;  and  if  they  sufficiently  express  an  intention  to 
make  the  literal  fulfilment  of  such  a  thing  a  condition  precedent, 
it  will  be  one  :  or  they  may  think  that  the  performance  of  some  matter 
apparently  of  essential  importance  and  prima  facie  a  condition  pre- 
cedent is  not  really  vital,  and  may  be  compensated  for  in  damages, 
and  if  they  sufficiently  expressed  such  an  intention,  it  will  not  be 
a  condition  precedent.' 

He  found  in  the  contract  no  such  expression  of  the  inten- 
tion of  the  parties  ;  this  being  so,  the  interpretation  of 
the  disputed  term  remained  for  the  Court.  It  was  held 
that  the  term  as  to  rehearsals  was  not  vital  to  the  con- 
tract, and  was  not  a  Condition  :  its  breach  did  not 
operate  as  a  discharge  and  could  be  compensated  by 
damages. 

A  Warranty  may  be  called  a  more  or  less  unqualified 
promise  of  indemnity  against  a  failure  in  the  performance 
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of  a  particular  term  in  the  contract.  The  phrase  can  be 
illustrated  by  the  contract  between  a  railway  company 
and  its  passengers.  It  is  sometimes  said  that  a  railway 
company  as  a  common  carrier  warrants  the  safety  of 
a  passenger's  luggage,  but  does  not  warrant  his  punctual 
arrival  at  his  destination  in  accordance  with  its  time 
tables.  In  the  true  use  of  the  term  warranty,  as  distinct 
from  condition,  the  company  warrants  the  one  just  as 

much  as  it  warrants  the  other.     In  each  case  it  makes  Richards  v. 

L.  B.&S.  c. 
a  promise  subsidiary  to  the  entire  contract,  but  in  the  Railway 

case  of  the  luggage  its  promise  is  qualified  only  by  the  839 
excepted  risks  incident  to  the  contract  of  a  common  LC  Blanche 
carrier  ;  in  the  case  of  the  time  table  its  promise  amounts  Railway' 

Co.,  i  C.  P. 

to  no  more  than  an  undertaking  to  use  reasonable  diligence  D- a86- 
to  ensure  punctuality.  The  answer  to  the  question 
whether  a  promise  is  or  is  not  a  warranty  does  not  depend 
on  the  greater  or  less  degree  of  diligence  which  is  exacted 
or  undertaken  in  the  performance  of  it,  but  on  the  mode 
in  which  the  breach  of  it  affects  the  liabilities  of  the  other 
party. 

It  is  right  to  observe  that  the  word  Warranty  is  used  in 
a  great  variety  of  senses  1,  and  that  in  insurance  law  the 
term  is  not  unfrequently  convertible  with  Condition.    It 
is  so  used  in  the  Marine  Insurance  Act,  1906.    But  it  is  ss.  33-41. 
submitted  that  its  primary  meaning  is  that  above  assigned 
to  it.    'A  warranty  is  an  express  or  implied  statement  of  LordAbin- 
something  which  the  party  undertakes  shall  be  a  term  in  Efcnterv, 

the  contract  and,  though  part  of  the  contract,  collateral  4  M-  &"w. 

404. 

to  the  express  object  of  it ; '  or,  to  take  a  definition  from  iMr^  Hai- 
a  more  recent  case,  'the  proper  significance  of  the  word  i/aw^nsv. 
in  the  law  of  England  is  an  agreement  which  refers  to  the  twl» 
subject-matter  of  a  contract,  but,  not  being  an  essential  4"- 
part  of  the  contract  either  intrinsically  or  by  agreement, 
is  collateral  to  the  main  purpose  of  such  contract.' 

1  See  note  on  meaning  of  the  word  '  Warranty '  at  the  end  of  the 
chapter. 
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A  breach  One  cause  of  the  confusion  which  overhangs  the  use  of 
tionTurns  *^e  term  warranty  arises  from  the  rule  that  a  condition 
it  into  a  may,  as  it  were,  change  its  character  in  the  course  of  the 

warranty. 

performance  of  a  contract ;    a  condition  the  breach  of 

which  would  have  effected  a  discharge  if  treated  so  at 

Graves  v.     once  by  the  promisee,  ceases  to  be  a  condition  if  he  goes 

Legg,  9  Ex. 

7'7-  on  with  the  contract  and  takes  a  benefit  under  it.    It  is 

then  called  a  warranty  x. 

This  aspect  of  a  condition  is  .well  illustrated  by  the  case 

32L.J.Q.B.  of  Pust  v.  Dome.  A  vessel  was  chartered  for  a  voyage  to 
Sydney  ;  the  charterer  promised  to  pay  £1550  in  full  for 
this  use  of  the  vessel  on  condition  of  her  taking  a  cargo 
of  not  less  than  1000  tons  weight  and  measurement.  He 
had  the  use  of  the  vessel  as  agreed  upon  ;  but  she  was 
not  capable  of  holding  so  large  a  cargo  as  had  been  made 
a  condition  of  the  contract.  He  refused  to  pay  the  sum 
agreed  upon,  pleading  the  breach  of  this  condition.  The 
term  in  the  contract  as  to  weight  and  bulk  of  cargo  was 
held  to  have  amounted,  in  its  inception,  to  a  condition. 
Blackburn,  J.,  said  : — 

'  If,  when  the  matter  was  still  executory,  the  charterer  had  refused 
to  put  any  goods  on  board,  on  the  ground  that  the  vessel  was  not 
of  the  capacity  for  which  he  had  stipulated,  /  witt  not  say  that  he 
might  not  have  been  justified  in  repudiating  the  contract  altogether  ; 
and  in  that  case  the  condition  would  have  been  a  condition  prece- 
dent in  the  full  sense.'  But  he  added  : — '  Is  not  this  a  case  in  which 
a  substantial  part  of  the  consideration  has  been  received  ?  And  to 
say  that  the  failure  of  a  single  ton  (which  would  be  enough  to  sup- 
port the  plea)  is  to  prevent  the  defendant  from  being  compelled  to 
pay  anything  at  all,  would  be  deciding  contrary  to  the  exception  put 
in  the  case  of  Behn  v.  Bun-ness' 


NOTE  ON  THE  VARIOUS  MEANINGS  OF  '  WARRANTY ' 

For  the  purposes  of  the  contract  for  the  sale  of  goods  the  sense  in 
which  the  word  warranty  is  used  in  this  chapter  is  adopted  in  the 
Sale  of  Goods  Act,  1893,  s.  62,  but  it  may  be  worth  setting  out  some  of 
the  uses  of  the  term  to  be  found  in  the  Reports  : — 


1  See  Sale  of  Goods  Act,  1893,  ss-  IJ>  53»  aQd  Chalmers,  Sale  of  Goods 
Act,  (Qth  ed.)  pp.  37-40,  126-129. 
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(1)  It  has  been  used  as  equivalent  to  a  condition  precedent  in  the 
sense  of  a  descriptive  statement  vital  to  the  contract :  Behn  v.  Burness 
3  B.  &  S.  751. 

(2)  It  has  been  used  as  equivalent  to  a  condition  precedent  in  the 
sense  of  a  promise  vital  to  the  contract :  Behn  v.  Burness. 

(3)  It  is  used  as  meaning  a  condition  the  breach  of  which  has  been 
acquiesced  in,  and  which  therefore  forms  a  oause  of  action  but  does  not 
create  a  discharge  :  Behn  v.  Burness. 

(4)  In  relation  to  the  sale  of  goods  it  is  used  as  meaning  an  independ- 
ent subsidiary  promise,  '  collateral  to  the  main  object  of  the  contract, 
the  breach  of  which  gives  rise  to  a  claim  for  damages,  but  not  to  a  right 
to  reject  the  goods ' :  Chanter  v.  Hopkins,  4  M.  &  W.  404.     This,  it  is 
submitted,  is  the  proper  use  of  the  word. 

(5)  In  relation  to  the  sale  of  goods,  warranty  has  been  used  for  an 
express  promise  that  an  article  shall  answer  a  particular  standard  of 
quality ;  this  promise  is  a  condition  until  the  sale  is  executed,  a  war- 
ranty after  it  is  executed :  Street  v.  Blay,  2  B.  &  A.  456. 

(6)  Implied  warranty  is  a  term  used  very  often  in  such  a  sense  as  to 
amount  to  a  repetition  by  implication  of  the  express  undertaking  of 
one  of  the  contracting  parties  :  Jones  v.  Just,  L.  R.  3  Q.  B.  197.     Thus 
there  was  said  to  be  an  implied  warranty  in  an  executory  contract  of 
sale  that  goods  shall  answer  to  their  specific  description  and  be  of  a 
merchantable  quality.      This  is  now  an  implied  condition:    Sale  of 
Goods  Act,  ss.  13,  14. 

Implied  warranty  of  seaworthiness  is  a  condition  of  the  same  charac- 
ter. It  is  an  undertaking,  which  is  implied  in  every  voyage  policy  of 
marine  insurance,  that  the  vessel  insured  shall  be  reasonably  fit  '  as  to 
repairs,  equipment,  and  crew,  and  in  all  other  respects,  to  encounter 
the  ordinary  perils  of  the  voyage  insured  at  the  time  of  sailing  upon  it ' : 
Dixon  v.  Sadler,  5  M.  &  W.  414  ;  Marine  Insurance  Act,  1906,  s.  39. 

Implied  warranty  of  title  has  been  a  vexed  question,  and  there  are 
conflicting  cases  (Eicholz  v.  Bannister,  17  C.  B.,  N.  S.  708  ;  Baguely 
v.  Hawley,  L.  R.  2  C.  P.  625).  In  the  contract  of  sale  of  goods,  the 
undertaking  for  title  is  now  an  implied  condition:  Sale  of  Goods 
Act,  1893,  s.  12. 

Implied  warranty  of  authority  is  the  undertaking  which  a  professed 
agent  is  supposed  to  give  to  the  party  with  whom  he  contracts,  that  he 
has  the  authority  which  he  professes  to  have.  Implied  warranty  of 
possibility  is  a  supposed  undertaking  that  a  promise  is  not  impossible  of 
performance :  Gotten  v.  Wright,  7  E.  &  B.  301  ;  8  E.  &  B.  647 ;  Clifford 
v.  Watts,  L.  R.  5  C.  P.  577. 

And  it  is  to  be  noticed  that  even  in  marine  insurance  policies,  in  See 
which  as  a  general  rule  the  word  'warranty'  is  used  in  the  sense   Forasdi 
commonly  assigned  to   'condition',   examples  to   the  contrary  are   B-&C. 
found.     Thus  'warranted  free  of  particular  average'  only  means  that 
it  is  agreed  that  no  claim  is  to  be  made  under  the  policy  for  a  partial 
(as  opposed  to  total)  loss. 


CHAPTER  XV 
Impossibility  ol  Performance 

IMPOSSIBILITY  of  performance  may  appear  on  the  face 
of  the  contract,  or  may  exist,  unknown  to  the  parties,  at 
the  time  of  making  the  contract,  or  may  arise  after  the 
contract  is  made.  It  is  with  this  last  sort  of  impossibility 
that  we  have  to  do. 

Unreality       Where  there  is  obvious  physical  impossibility,  or  legal 

°ideration.  impossibility  apparent  upon  the  face  of  the  promise,  there 
is  no  contract,  because  such  a  promise  is  no  real  considera- 
tion for  any  promise  given  in  respect  of  it. 

Mistake.  Impossibility  which  arises  from  the  non-existence  of 
the  subject-matter  of  the  contract  avoids  it.  This  may 
be  based  on  mutual  mistake,  for  the  parties  have  con- 
tracted on  an  assumption,  which  turns  out  to  be  false, 

Subso-       th&t  *nerc  is  something  to  contract  about. 

quent  Impossibility  which  arises  subsequently  to  the  forma- 

impossi-  J  J 


bility.  tion  of  a  contract  is  commonly  said  not  to  excuse  from 
performance.  This  was,  as  a  matter  of  history,  un- 

Grant  Smith  doubtedly  the  general  rule  at  one  time,  and,  in  theory  at 
any  rate,  it  may  still  be  so  stated  ;  yet  the  exceptions 

allowed  in  modern  times  (as  will  be  seen  hereafter)  have 
169. 

so  eaten  into  it  as  almost  to  outgrow  in  importance  the  rule 

itself. 

We  have  spoken  of  what  are  termed  '  conditions  subse- 
quent,' or  *  excepted  risks,'  and  what  was  then  said  may 
serve  to  explain  the  rule  now  laid  down.  If  the  promisor 
make  the  performance  of  his  promise  conditional  upon  its 
continued  possibility,  the  promisee  takes  the  risk.  If 
performance  should  become  impossible,  the  promisee 
must  bear  the  loss.  If  the  promisor  makes  his  promise 
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unconditionally,  he  takes  the  risk  of  being  held  liable  even 
though  performance  should  become  impossible  by  circum- 
stances beyond  his  control. 

Paradine  sued  Jane  for  rent  due  upon  a  lease.     Jane  Paradinev. 
pleaded  'that  a  certain  German  Prince,  by  name  Prince  JATeyn,26. 
Rupert,  an  alien  born,  enemy  to  the  king  and  his  kingdom, 
had  invaded  the  realm  with  an  hostile  army  of  men  ;  and 
with  the  same  force  did  enter  upon  the  defendant's 
possession,  and  him  expelled  and  held  out  of  possession 
......  whereby  he  could  not  take  the  profits.'     The 

plea  then  was  in  substance  that  the  rent  was  not  due 
because  the  lessee  had  been  deprived,  by  events  beyond 
his  control,  of  the  profits  from  which  the  rent  should  have 
come.  But  the  Court  held  that  this  was  no  excuse— 

'and  this  difference  was  taken,  that  where  the  law  creates  a  duty 
or  charge  and  tho  party  is  disabled  to  perform  it  without  any 
default  in  him,  and  hath  no  remedy  over,  there  the  law  will  excuse 
him.  As  in  the  case  of  Waste,  if  a  house  be  destroyed  by  tempest,  or 
by  enemies,  the  lessee  is  excused  ----  But  when  the  party  by  his  own 
contract  creates  a  duty  or  charge  upon  himself,  he  is  bound  to  make  it 
good,  if  he  may,  notwithstanding  any  accident  by  inevitable  necessity, 
because  he  might  have  provided  against  it  by  his  contract.  And 
therefore  if  the  lessee  covenant  to  repair  a  house,  though  it  be  burnt  by 
lightning,  or  thrown  down  by  enemies,  yet  he  ought  to  repair  it.' 

The  case  suggested  by  the  concluding  words  of  the  ReHn,ond 
above  quotation  did  in  fact  occur  during  the  late  war,  tv,g?o]nton> 
a  house  being  damaged  by  a  bomb  discharged  by  an  and'^'56' 
enemy  aeroplane,  and  it  was  held  that,  in  accordance  SSjT' 
with  the  judgment  in  Paradine  v,  Jane,  the  lessee  must  I'^3l< 
repair  the  damage. 

Modern  illustrations  of  the  rule  are  to  be  found  in  the 
promise  made  by  the  charterer  of  a  vessel  to  the  ship- 
owner that  the  cargo  shall  be  unloaded  within  a  certain 
number  of  days  or  payment  made  as  '  demurrage  '  seenoteto 

AppendixA 

A  cargo  of  timber  was  agreed  to  be  made  up  into  rafts 
by  the  master  of  the  ship,  and  in  that  state  removed  by 

the  charterer.     Storms  prevented  the  master  from  doing  Thiisv- 

Bers 
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.  Q.  B.  D.    Jug  part,  but  this  default  did  not  release  the  charterer 

244.  f 

from  his  promise  to  have  the  cargo  unloaded  within  the 
time  specified.  So  too  a  dock  strike  affecting  the  labour 
engaged  both  by  ship-owner  and  charterer  does  not 

Budget!  v. 

release  the  latter.     He  makes  '  an  absolute  contract  to 


1  Q-  B-  35.  have  the  cargo  unloaded  within  a  specified  time.  In  such 
a  case  the  merchant  takes  the  risk  V  It  need  hardly  be 
said  that  the  parties  may,  if  they  choose,  provide  expressly 
in  their  contract  against  such  risks,  and,  as  a  matter  of  fact, 
they  commonly  do  so,  the  tendency  in  modern  charter- 
parties  being  always  to  expand  the  list  of  excepted  risks. 

There  is,  however,  a  group  of  cases  in  which  (in  certain 
circumstances)  impossibility  of  performance  does  dis- 
charge the  contract.  The  law  on  this  subject  has  been 
rapidly  developed  of  recent  years  and  may  be  still  in  the 
making.  The  principles  on  which  it  is  based  were  for 
a  long  time  not  clearly  appreciated,  but  have  now  been 
expounded  in  a  series  of  decisions  arising  out  of  the  late 
war  and  its  effect  on  contractual  obligations, 

io  East.53o.  Lord  Ellenborough  in  Atkinson  v.  Eitchie(iSog)  explained 
the  decision  in  Paradine  v.  Jane  on  the  ground  that  no  term 
could  be  implied  in  a  contract  which  the  parties  might 
themselves  have  expressed.  So  the  law  stood  until  Taylor 

3B.&S.  v.  Caldwell  (1863)  where  the  defendant  had  agreed  to 
give  the  plaintiff  the  use  of  a  music-hall  for  the  purpose 
of  a  concert.  Before  the  day  of  performance  arrived,  the 
music-hall  was  destroyed  by  fire,  and  Taylor  sued  Caldwell 
for  damages  for  breach  of  the  contract  which  Caldwell, 
through  no  fault  of  his  own,  was  no  longer  able  to  perform. 
It  was  held  that  such  a  contract  must  be  regarded  as 
'  subject  to  an  implied  condition  that  the  parties  shall  be 

Hulthen.v.  l  Compare  this  case  with  one  in  which  the  charter-party  does  not  fix 
[«9cS]rt>  a  Definite  time  for  unloading  the  cargo.  In  such  cases  a  reasonable  time  is 
A.  C.  389.  allowed,  and  the  event  of  a  dock  strike  or  any  other  obstacle  beyond  the 

control  of  the  charterer  would  extend  the  time  which  should  be  regarded  as 

reasonable. 
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excused  in  case  before  breach  performance  becomes 
impossible  from  the  perishing  of  the  thing  without 
default  of  the  contractor.' 

The  doctrine  of  the  implied  term,  whereby  a  contract 
might  be  discharged  through  subsequent  impossibility  of 
performance,  being  once  accepted,  the  question  then  arose 
as  to  the  nature  of  the  circumstances  in  which  such 
a  term  could  or  ought  to  be  implied.  Was  the  doctrine 
confined  to  cases  like  Taylor  v.  Caldwell,  or  was  it  of  more 
general  application  ?  The  judgment  of  Lord  Loreburn 
in  Tamplin  v.  Anglo-Mexican  Co.  explains  the  doctrine  [19*6] 

2  A.  C.  397, 

and  the  reasons  on  which  it  is  based  : —  403. 

'  A  Court  can  and  ought  to  examine  the  contract  and  the  circum- 
stances in  which  it  was  made,  not  of  course  to  vary,  but  only  to  explain 
it,  in  order  to  see  whether  or  not  from  the  nature  of  it  the  parties  must 
have  made  their  bargain  on  the  footing  that  a  particular  thing  or  state 
of  things  would  continue  to  exist.  And  if  they  must  have  done  so, 
then  a  term  to  that  effect  will  be  implied,  though  it  be  not  expressed 
in  the  contract.  .  .  .  Sometimes  it  is  put  that  performance  has  become 
impossible,  and  that  the  party  concerned  did  not  promise  to  perform 
an  impossibility.  Sometimes  it  is  put  that  the  parties  contemplated 
a  certain  state  of  things  which  fell  out  otherwise.  In  most  of  the 
cases  it  is  said  that  there  was  an  implied  condition  in  the  contract 
which  operated  to  release  the  parties  from  performing  it,  and  in  all 
of  them  I  think  that  was  at  the  bottom  the  principle  upon  which  the 
Court  proceeded.  It  is  in  my  opinion  the  true  principle,  for  no  Court 
has  an  absolving  power,  but  it  can  infer  from  the  nature  of  the  contract 
and  the  surrounding  circumstances  that  a  condition  which  was  not 
expressed  was  a  foundation  on  which  the  parties  contracted.  .  .  .  Were 
the  altered  circumstances  such  that,  had  they  thought  of  them,  they 
would  have  taken  their  chance  of  them,  or  such  that  as  sensible  men 
they  would  have  said,  "  If  that  happens,  of  course  it  is  all  over  between 
us  "  ?  What,  in  fact,  was  the  true  meaning  of  the  contract  ?  ' 

Bearing  in  mind  these  general  principles,  we  find  that 
the  cases  in  which  the  Courts  have  implied  a  term  whereby 
a  contract  is  discharged  through  impossibility  of  per- 
formance may  be  grouped  under  five  heads. 


Bb  2 
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(i)  Where        (i)  Where  performance  becomes  impossible  through  a 
change  of  change  of  law. 

the  law. 

Baiiy  v.  DC  Baily  was  lessee  to  De  Crespigny,  for  a  term  of  89  years, 
I^R^Q^.  of  a  plot  of  land  :  De  Crespigny  retained  the  adjoining 
land,  and  covenanted  that  neither  he  nor  his  assigns  would, 
during  the  term,  erect  any  but  ornamental  buildings  on 
a  certain  paddock  fronting  the  demised  premises.  A 
Railway  Company,  acting  under  parliamentary  powers, 
took  the  paddock  compulsorily,  and  built  a  station  upon 
it.  Baily  sued  De  Crespigny  upon  the  covenant  :  it  was 
held  that  impossibility  created  by  Statute  excused  him 
from  the  observance  of  his  covenant. 

at  p.  186.  '  The  Legislature,  by  compelling  him  to  part  with  his  land  to 
a  railway  company,  whom  he  could  not  bind  by  any  stipulation,  as 
he  could  an  assignee  chosen  by  himself,  has  created  a  new  kind  of  assign, 
such  as  was  not  in  the  contemplation  of  the  parties  when  the  contract 
was  entered  into.  To  hold  the  defendant  responsible  for  the  acts  of 
such  an  assignee  is  to  make  an  entirely  new  contract  for  the  parties.' 

Raiiiv.  And  it  seems  that  the  same  result  will  now  follow 

Compafiia 

sotaera  where  a  contract  to  be  performed  abroad  becomes  im- 
[1920]'  possible  of  performance  because  a  change  in  the  foreign 
304! B<  28?1  law  has  made  its  performance  illegal. 

'  Where  a  contract  requires  an  act  to  be  done  in  a  foreign  country, 
it  is,  in  the  absence  of  very  special  circumstances,  an  implied  term  of 
the  continuing  validity  of  such  a  provision  that  the  act  to  be  done  in 
the  foreign  country  shall  not  be  illegal  by  the  law  of  that  country.' 

(2)  De-  (2)  Where  performance  becomes  impossible  through  the 
ofTubject  destruction  of  a  specific  thing  essential  to  the  performance  of 

matter.       (fa  contract. 

3B.&S.826.  The  case  of  Taylor  v.  Caldwell,  already  cited,  is  the 
leading  case  under  this  head. 

L.R.2C.  P.  The  same  principle  was  applied  in  Appleby  v.  Myers. 
The  plaintiffs  undertook  to  erect  certain  machinery  upon 
the  defendant's  premises  and  keep  it  in  repair  for  two 
years.  While  the  work  was  in  progress  the  premises 
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were  wholly  destroyed  by  fire.  It  was  held  that  there 
was  no  absolute  promise  by  Myers  that  his  premises 
should  continue  in  a  fit  state  for  Appleby's  work,  that  the 
fire  was  a  misfortune  equally  affecting  both  parties,  and 
that  the  contract  was  discharged. 

And  it  is  not  necessary  that  the  destruction  of  the  thing 
should  be  absolute  :  it  is  enough  if  it  ceases  so  to  exist  as 
to  be  fit  or  available  for  the  purpose  contemplated  by  the 
contract.  In  Nickoll  v.  Ashton,  a  cargo  sold  by  the 
defendants  to  the  plaintiffs  was  to  be  shipped  by  a  specified 
ship  ;  without  default  on  the  defendants'  part  the  ship 
was  so  damaged  by  stranding  as  to  be  unable  to  load 
within  the  time  agreed,  and  the  Court  held  that  in  these 
circumstances  the  contract  must  be  treated  as  at  an  end. 

In  another  case,  the  Government  requisitioned  under  shiptpn& 

...  i       »        i        j    i     •          •  T  •  i     Harrison's 

statutory  powers  a  parcel  of  wheat  lying  in  a  Liverpool  Arbitration, 
warehouse  which  A  had  contracted  to  sell  to  X.     It  was  679: 
held  that  the  vendor  was  discharged  from  his  obligation 
to  deliver. 


(3)  Where  performance  becomes  impossible  because  a  (3)Non- 
particular  state  of  things,  the  existence  or  continuance  of  or'nion-00 
which  formed  the  basis  of  the  contract,  ceases  to  exist  or  occur- 

rence 

continue.  of  a  par- 

ticular 


This  group  of  cases  was  much  discussed  in  connexion 
with  contracts  made  in  view  of  the  ceremonies  contem- 
plated at  the  time  of  the  coronation  in  1902.  and  frustrated 
by  the  illness  of  King  Edward. 

In  Krell  v.  Henry,  the  defendant  agreed  to  hire  the  [10031 
plaintiff's  flat  for  June  26  and  27  ;  the  contract  contained 
no  reference  to  the  coronation  processions,  but  they  were 
to  take  place  on  those  days  and  to  pass  by  the  flat.  The 
rent  had  not  become  payable  when  the  processions  were 
abandoned  and  the  Court  of  Appeal  held  that  the  plaintiff 
could  not  recover  it. 
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at  p.  749.  « I  do  not  think,'  said  Vaughan  Williams,  L.  J., '  that  the  principle  .... 
is  limited  to  cases  in  which  the  event  causing  the  impossibility  of 
performance  is  the  destruction  or  non-existence  of  some  thing  which  is 
the  subject-matter  of  the  contract,  or  of  some  condition  or  state  of 
things  expressly  specified  as  a  condition  of  it.  I  think  that  you  first 
have  to  ascertain,  not  necessarily  from  the  terms  of  the  contract,  but 
if  required  from  necessary  inferences  drawn  from  surrounding  circum- 
stances, recognized  by  both  contracting  parties,  what  is  the  substance 
of  the  contract,  and  then  to  ask  the  question  whether  that  substantial 
contract  needs  for  its  foundation  the  assumption  of  the  existence  of 
a  particular  state  of  things.' 

But  if  the  existence  of  a  particular  state  of  things  is 

ai  p.  501.      merely  the  motive  or  inducement  to  one  party  to  enter  into 

the  contract  but  cannot  be  said  to  be  the  basis  on  which 

the  contract  was  entered  into,  the  rule  has  no  application. 

The  charter  of  a  ship  to  see  the  coronation  review  and  to 

cruise  round  the  fleet  was  held  to  be  a  contract  of  this 

»T3B  68    kin^  ^  H^ne  Bay  SS.  Co.  v.  Hutton  ;    but  obviously  it 

is  often  very  difficult  to  draw  the  distinction. 

It  is  not  perhaps  strictly  accurate  to  say  that  in  Kr ell  v. 
Henry  the  contract  became  impossible  of  performance 
by  reason  of  King  Edward's  illness  ;  for  the  flat  was  still 
at  Henry's  disposal.  It  may  be  that  the  case  should 
rather  be  regarded  as  an  example  of  a  contract  discharged 
¥'339'  ky  reason  of  an  implied  condition  subsequent,  unless 
indeed  it  can  be  said  that  KrelPs  contract  was  to  supply 
a  flat  from  which  a  procession  could  be  seen  on  the  days 
fixed. 

(4)   Where  through  supervening  circumstances  performance 
becomes  impossible   within  the  time,   or   in   the  manner, 
(4)  Super-  contemplated  by  the  parties. 

circum-  If  the  supervening  circumstances  which  make  per- 
beyond  formance  impossible  are  such  that  the  parties  must 
parties'  necessarily  have  contracted  on  the  footing  that,  if  they 
jackspn  occur,  the  basis  and  the  object  of  the  contract  are  gone, 
Marin'<T  then  their  occurrence  will  operate  as  a  discharge.  Mere 

L.R.  io 

e  p.  M8     unexpected   delay   is   not   sufficient.     The   interruption 
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must  be  so  lone  '  as  to  destroy  the  identity  of  the  work 

" 

or  service,  when  resumed,  with  the  work  or  service  when 


, 

Dick,  Kerr, 

interrupted.'    This  is  sometimes  expressed  by  saying  that  [I1$|7^;c> 
a  contract  is  discharged  by  supervening  circumstances 
which  bring  about  its  *  commercial  frustration.'    But  the  Lord  Lore 
rule  is  no  different  in  the  case  of  commercial  contracts  Tampiinv. 

Anglo-Mexi- 

from  what  it  is  in  the  case  of  contracts  of  another  kind,  ?an^°-'.  „ 

[i9o6]2A.C. 

though  it  is  usually  less  difficult  to  say  when  the  object  of  ^7,  404- 
a  commercial  contract  is  in  fact  frustrated.    The  rule  is  a 
general  one  for  contracts  of  all  kinds. 

The  three  following  cases  afford  illustrations  ;  but 
reference  should  also  be  made  to  the  judgments  of  the 
House  of  Lords  in  Bank  Line  v.  Capel,  and  especially  that  ii9m] 
of  Lord  Sumner,  for  a  discussion  of  the  principles  which 
underlie  the  rule  and  of  the  manner  of  its  application  to 
the  circumstances  of  particular  cases. 

Geipel  chartered  a  vessel  belonging  to  Smith  to  go  to  Geipeiv. 

,     ,,  Smith,  L.R. 

a  spout,  load  a  cargo  of  coals  and  proceed  thence  to  7Q-  8.404- 
Hamburg.    War  broke  out  between  France  and  Germany 
and  the  port  of  Hamburg  was  blockaded  by  the  French 
fleet.    It  was  held  that  the  contract  was  discharged. 

Messrs.  Dick,  Kerr  &  Co.  contracted  with  the  Metro-  Metrop. 

Water 

politan  Water  Board  to  construct  a  reservoir  within  six  g°*rdy- 

Dick,  Kerr, 

years.  During  the  course  of  construction  the  Minister  of  ^9c  J,,8 
Munitions,  acting  under  statutory  powers,  required  them 
to  cease  work  on  their  contract  and  remove  their  plant. 
No  period  of  time  was  fixed  during  which  the  orders  of 
the  Minister  were  to  remain  effective,  and  the  House  of 
Lords  held  that  the  interruption  created  by  the  prohibi- 
tion was  of  such  a  character  and  duration  as  to  make 
the  contract,  when  resumed,  in  effect  a  different  contract, 
and  that  the  original  contract  was  therefore  discharged. 

A  shipowner  engaged  a  seaman  under  articles  which  Horiockv. 

Heal,  [1916] 

provided  for  a  two  years'  engagement.    While  the  articles  «  A  c  4g6. 
were  still  running  the  ship  was  seized  by  the  German 
authorities  in  a  Belgian  port  and  the  crew  were  interned 
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for  an  indefinite  period.     The  contract  was  held  to  be 

discharged,  and  the  ship-owner  to  be  no  longer  under  any 

obligation  to  continue  the  payment  of  the  seaman's  wages. 

Parties          In  all  these  cases  there  was  'a  failure  of  something 

tract  on     which  was  at  the  basis  of  the  contract  in  the  mind  and 


sumption  intention   of   the   contracting  parties  '  —  free   access   to 

as  basis     Hamburg,  liberty  to  proceed  with  the  construction  of 

contract,   the    reservoir    without    arbitrary    interference    by    the 

Executive,  a  right  to  sail  the  seas  without  let  or  hindrance 

for  two  years.    These  matters  must  have  been  assumed 

by  both  parties  as  the  foundation  of  the  contracts  into 

which  they  respectively  entered.     But  a  contract  may 

often  be  rendered  impossible  of  performance  by  a  super- 

vening event  which  never  entered  into  the  calculations 

Biackbum    of  one  party  at  all.    Thus  a  vendor  may  find  it  impossible 

Bobbin  Co.  r        J  J 

v.Aiien,      to  obtain  the  goods  which  he  has  contracted  to  sell, 

[1918] 

2  K  B  467  ;  because  the  outbreak  of  war  has  cut  off  a  particular 
source  of  supply  of  which  he  had  intended  to  avail 
himself;  but  the  purchaser  may  know  nothing  of  his 
intentions  in  this  respect  and  may  (if  he  thought  about 
it  at  all)  have  assumed  that  the  goods  would  be  sold 
from  the  vendor's  own  stocks.  The  fact  that  they  were 
intended  by  the  vendor  to  be  obtained  from  an  enemy 
country  was  not  therefore  the  basis  of  the  contract  in 
the  mind  of  both  parties,  and  the  vendor  must  in  such 
a  case  fulfil  his  bargain  or  pay  damages  if  he  does  not. 

(5)  Inca-  (5)  Where  performance  of  a  contract  for  personal  services 
personal*  *s  rendered  impossible  by  the  death  or  incapacitating  illness 
service.  oj  ^  promisor. 

It  is  easy  to  see  how  readily  such  a  term  might  be  implied 
in  a  contract  for  personal  services,  and  it  is  probable  that 
it  was  in  this  class  of  case  that  the  first  exception  was  made 
(though  not  consciously  so  by  the  Courts)  to  the  rule  laid 
down  in  Atkinson  v.  Ritchie. 
Exch'.gii,  In  Stubbs  v.  Holy  well  Ey.  Co.  it  was  held  that  a  contract 

3  '4- 
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for  personal  services  was  put  an  end  to  by  the  death  of 
the  party  by  whom  the  services  were  to  be  rendered. 
'The  man's  life,'  said  Martin,  B.,  'was  an  implied  con- 
dition of  the  contract.' 

In  Robinson  v.   Davison  an  action  was  brought  for  L.  R.6 

Exch.  269. 

damage  sustained  by  a  breach  of  contract  on  the  part  of 
an  eminent  pianoforte  player,  who  having  promised  to 
perform  at  a  concert,  was  prevented  from  doing  so  by 
dangerous  illness.  Judgment  was  given  for  the  defendant, 
on  the  ground  that  the  continued  good  health  of  the  de- 
fendant was  a  condition  *  annexed  to  the  agreement/ 

One  or  two  matters  remain  to  be  noticed  in  connexion  Contracts 
with  this  subject. 


First,  it  will  be  seen  that  all  the  above  cases  are,  strictly  by  implied 

J    term 

speaking,  examples  of  discharge  by  agreement  ;    for  the  really  dig- 
discharge  takes  place  in  virtue  of  an  implied  term  in  by^gree- 
the  contract  itself,  which  it  is  assumed  that  the  parties  ment- 
intended  and  agreed  should  form  part  of  their  bargain. 

Secondly,  it  must  be  remembered  that  no  term  can  be  Implied 
implied  which  would  be  inconsistent  with  any  of  the  express  be  con- 
terms  of  the  contract.     Expressum  facit  cessare  taciturn.  ^^nresfc 
But  it  must  aways  be  a  question  of  construction  whether  °*  con- 

.  tract. 

the  suggested  implication  is  inconsistent  with  an  express 
term.  Where  a  time-charterer  sought  to  treat  the  charter- 
party  as  at  end  because  by  reason  of  an  embargo  for  many 
months  he  could  not  have  any  use  of  the  ship,  the  ship- 
owner relied  on  an  exception  of  '  restraint  of  princes,' 
alleging  that  he  had  only  promised  such  services  as  were 
possible  in  face  of  such  restraints,  and  claimed  that  the 
charterer  must  go  on  paying  the  hire.  The  Court  over-  Scottish 

Navicja- 

ruled   this    contention  :     the    contract    contemplated   a  tion  Co.  v. 

A  Scatter. 

certain  adventure,  in  the  course  of  performing  which  the  [1917]  >K.B. 
exception  was  to  apply.    But  when  by  an  overpowering 
cause  the  contemplated  adventure  became  impossible, 
the  whole  contract,  including  the  exceptions  expressed  in 


322. 
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Bank  Line  it.  was  held  to  be  at  an  end  in  virtue  of  an  implied  term 

v.  Capel, 

[i9i9jA.c.  that  it  should  be  so  in  such  an  event. 

435- 

Accrued        Thirdly,  the  contract  is  valid  and  subsisting  up  to  the 

affected  °  moment  of  discharge,  and  all  rights  accrued  up  to  that 

moment  can  be  enforced.    Thus  in  one  of  the  Coronation 

cases,  where  the  rent  of  the  windows  was  payable  in 

chandler  v.  advance,  it  was  held  that  it  could  be  recovered,  even 

Webster, 

['904l>K.B.  though  the  procession  was  abandoned.     But  after  dis- 


charge no  rights  or  obligations  can  arise. 


CHAPTER  XVI 
Discharge  of  Contract  by  Operation  of  Law 

THERE  are  rules  of  law  which,  operating  upon  certain 
sets  of  circumstances,  will  bring  about  the  discharge  of 
a  contract,  and  these  we  will  briefly  consider. 

Merger. 

If  a  higher  security  be  accepted  in  the  place  of  a  lower,  Merger, 
the  security  which  in  the  eye  of  the  law  is  inferior  in 
operative  power,  ipso  facto,  whatever  may  be  the  intention 
of  the  parties,  merges  and  is  extinguished  in  the  higher. 

We  have  already  seen  an  instance  of  this  in  the  case 
of  judgment  recovered  which  extinguishes  by  merger  the 
right  of  action  arising  from  breach  of  contract. 

And,  in  like  manner,  if  two  parties  to  a  simple  contract 
embody  its  contents  in  a  deed  which  they  both  execute, 
the  simple  contract  is  thereby  discharged. 

The  rules  governing  this  process  may  be  thus  sum- 
marized : — 

(a)  The  two  securities  must  be  different  in  their  legal 
operation,  the  one  of  a  higher  efficacy  than  the  other.  HiKgen'S 

case,  6  Co. 

A  second  security  taken  in  addition  to  one  similar  in  R<-p-45t>. 
character  will  not  affect  its  validity,  unless  there  be  dis- 
charge by  substituted  agreement. 

(6)   The  subject-matter  of  the  two  securities  must  be  Holmes  v. 

J  Bell, 

identical.  3  M.  &  G. 

313. 
(c)  The  parties  must  be  the  same. 

The  rights  and  liabilities  under  a  contract  are  also  extin- 
guished if  they  become  vested  by  assignment  or  otherwise 
in  the  same  person,  for  a  man  cannot  contract  with  him- 
self. Where  a  term  of  years  becomes  vested  in  the 


380  DISCHARGE  OP  CONTRACT  Part  V 

capital  and  immediate  reversioner,  it  merges  in  the  reversion  and  all 

Counties' 

Bank  v.  covenants  attached  to  it  are  extinguished,  though  by  a 
[^03]  i  ch.  ruje  Of  Equity,  which  since  the  Judicature  Acts  applies  in 

all  Courts,  the  intention  of  the  parties  may  operate  to 
Nashv.  DC  prevent  the  occurrence  of  a  merger.  Similarly,  a  bill  of 
[1900]  2  Q.B.  exchange  is  discharged,  if  the  acceptor  should  eventually 

become  the  holder  of  it. 

Alteration  or  Loss  of  a  Written.  Instrument. 

Rules  as  to     If  a  deed  or  contract  in  writing  be  altered  by  addition 
Q'  or  erasure,  it  is  discharged,   subject  to  the  following 

rules : — 

Pattinson  v.  («)  The  alteration  must  be  made  by  a  party  to  the 
LUR.  10  EX.  contract,  or  by  a  stranger  while  the  document  is  in  the 

33°- 

possession  of  a  party  to  the  contract  and  for  his  benefit. 
Wilkinson        Alteration  by  accident  or  mistake  occurring  under  such 

v.  Johnson,  .  i       •  i  •  •  • 

3  B.  &  c.     circumstances  as  to  negative  the  idea  of  intention  will  not 

4-2o. 

invalidate  the  document. 

(6)  The  alteration  must  be  made  without  the  consent  of 
the  other  party,  else  it  would  operate  as  a  new  agreement. 
Materi-  (c)  The  alteration  must  (it  seems)  be  made  in  a  material 
ality*  part J.  What  amounts  to  a  material  alteration  must  needs 
depend  upon  the  character  of  the  instrument,  and  it  is 
possible  for  the  character  of  an  instrument  to  be  effected 
by  an  alteration  which  does  not  touch  the  contractual 
rights  set  forth  in  it.  In  a  Bank  of  England  note  the 
promise  to  pay  made  by  the  Bank  is  not  touched  by  an 
alteration  in  the  number  of  the  note  ;  but  the  fact  that 
a  Bank  note  is  a  part  of  the  currency,  and  that  the  number 
placed  on  it  is  put  to  important  uses  by  the  Bank  and  by 
the  public  for  the  detection  of  forgery  and  theft,  causes 

Suffell  v. 

Bank  of      an  alteration  in  the  number  to  be  regarded  as  material 

England, 

9  Q- B- D-    and  to  invalidate  the  note. 


1  In  Croockewit  v.  Fletcher,  i  H.  &  N.  893,  912,  the  rule  appears  to  have 
been  stated  in  terms  which  would  imply  that  any  alteration  would  effect 
a  discharge  ;  but  this  seems  unreasonable. 
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An  alteration,  therefore,  to  effect  a  discharge  of  the  con- 
tract, need  not  be  an  alteration  of  the  contract,  but  must 
be  '  an  alteration  of  the  instrument  in  a  material  way.' 
The  Bills  of  Exchange  Act,  1882,  s.  64,  provides  that  a  bill 
shall  not  be  avoided  as  against  a  holder  in  due  course, 
though  it  has  been  materially  altered,  '  if  the  alteration 
is  not  apparent,'  and  the  holder  may  enforce  payment  of  S.SQ. 
it  according  to  its  original  tenour.  The  provisions  of  the 
Act  respecting  bills  apply  to  promissory  notes  '  with  Leeds  Bank 

v.  Walker, 

the   necessary   modifications.'     These  last   words   have  IIQ.B.  D. 
been  held  to  exclude  Bank  of  England  notes,  and  there- 
fore do  not  affect  the  decision  hi  SuffelVs  case. 

The  loss  of  a  written  instrument  only  affects  the  rights  Loss. 
of  the  parties  in  so  far  as  it  may  occasion  a  difficulty  of 
proof  x  ;   but  an  exception  to  this  rule  exists  in  the  case 
of  bills  of  exchange  and  promissory  notes.    If  the  holder  Hansard  v. 
of  the  instrument  lose  it,  he  loses  his  rights  under  it,  B.  &'cs°^).7 
unless  he  offer  to  the  party  primarily  liable  upon  it  an  Quan^co. 
indemnity  against  possible  claims.  L.R.3c.p'.i. 

Bankruptcy. 

Bankruptcy  effects  a  statutory  release  from  debts  and  Bank- 
liabilities   provable    under   the    bankruptcy,    when   the  rap  y" 
bankrupt  has  obtained  from  the  Court  an  order  of  dis- 
charge.   It  is  sufficient  to  call  attention  to  this  mode  of 
discharge,  without  entering  into  a  discussion  as  to  the 
nature  and  effects  of  Bankruptcy,  or  the  provisions  of  the 
Bankruptcy  Act,  1914,  which  consolidates  earlier  enact- 
ments upon  the  subject. 

When  a  man  becomes  bankrupt  his  property  passes  to 
his  trustee,  who  can,  as  far  as  rights  ex  contractu  are  con- 
cerned (and  we  are  not  concerned  with  anything  else), 

1  Where  the  documents  are  proved  to  be  lost,  parol  evidence  may  be 
given  of  the  contents  of  a  written  acknowledgment  of  a  debt  barred  by 
the  Statute  of  Limitation  (Haydon  v.  Williams,  7  Bing.  163).  In  the  case 
of  a  memorandum  under  the  Statute  of  Frauds  the  matter  is  not  clear 
(Nichol  v.  Bestmck,  28  L.  J.  Ex.  4). 
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exercise  the  rights  of  the  bankrupt,  and  can  also  do  what 
the  bankrupt  could  nofdo,  since  he  can  repudiate  con- 
tracts if  they  appear  to  be  unprofitable. 

a.  28.  When  the  bankrupt  obtains  an  order  of  discharge  he  is 

Webb,     '   discharged  from  all  debts  provable  under  the  bankruptcy, 

2  i^.  1 .  L).  I. 

whether  or  no  they  were  proved,  and  even  if  the  creditor 
was  in  ignorance  of  the  bankruptcy  proceedings.  But 

s.  26  (2).  the  bankrupt's  discharge  may  also  be  granted  subject  to 
conditions.  The  Court  may  require  that  he  shall  consent 
to  judgment  being  entered  against  him  for  debts  unsatis- 
fied at  the  date  of  the  discharge  :  and  execution  may  be 
issued  on  such  judgment  with  leave  of  the  Court. 

3.28(1).  In  no  case  is  the  bankrupt  discharged  from  liability 
incurred  by  fraud  or  fraudulent  breach  of  trust  committed 
by  him. 


PART  VI 

REMEDIES  FOR  BREACH  OF  CONTRACT 

CHAPTER  XVII 
Remedies  for  Breach  of  Contract 

§  1.  Nature  of  the,  Remedies  for  Breach. 

WE  have  already  endeavoured  to  ascertain  the  rules  Remedies 
which  govern  the  discharge  of  contract  by  breach,  and  it  breach, 
now  remains  to  consider  the  various  remedies  which  are 
open  to  the  person  injured  by  the  breach,  whether  the 
breach  is  of  such  a  kind  as  to  discharge  the  contract 
or  not. 

If  a  contract  is  broken,  the  person  injured  acquires  or 
may  acquire  three  distinct  rights  :  (i)  a  right  (in  certain 
circumstances)  to  be  exonerated  from  further  performance ; 
(2)  a  right,  if  he  has  done  anything  under  the  contract, 
to  sue  upon  a  quantum  meruit,  a  cause  of  action  distinct 
from  that  arising  out  of  the  original  contract,  and  based 
upon  a  new  contract  originating  'in  the  conduct  of  the 
parties  ;  (3)  a  right  of  action  upon  the  contract,  or  upon 
the  term  of  the  contract  that  has  been  broken. 

(1)  We  have  in  an  earlier   chapter  sufficiently  dis- 
cussed breaches  of  contract  which  effect  a  discharge  of 
the  whole  contract ;  and  no  more  need  be  said  upon  the 
subject  here. 

(2)  The  injured  party,  however,  may  have  already  done  Quantum 
a  part,  though  not  all,  of  that  which  he  was  bound  to  do 

i  under  the  contract.    In  such  a  case,  if  the  breach  amounts 
ibo  a  discharge,  he  may  sue  for  damages  arising  from  the 


384  REMEDIES  Part  VI 

breach,  or  he  may  sue  upon  a  quantum  meruit  ;  that  is,  for 
the  value  of  so  much  as  he  has  already  done. 
Best,  c.  j.        '  If  a  man  agrees  to  deliver  me  one  hundred  quarters 
of  corn,  and  after  I  have  received  ten  quarters,  I  decline 


'  taking  any  more,  he  is  at  all  events  entitled  to  recover 

against  me  the  value  of  the  ten  that  I  have  received.' 
A  n^  This  claim  for  a  quantum  meruit  is  not  a  claim  upon  the 

contract,  original  contract  (as  the  claim  for  damages  would  be)  but 
is  in  effect  a  claim  upon  a  new  and  distinct  contract 
arising  from  the  offer  of  that  which  the  party  suing  has 
done  and  its  acceptance  by  the  other  party.  It  might  be 
more  safely  and  correctly  described  as  an  incident  of, 
rather  than  a  remedy  for,  Breach. 

When  it        The  right  of  the  injured  party  to  sue  in  this  way  on  a 
sued  upon,  quantum  meruit  for  work  done  under  the  original  contract 
is  frequently  and  emphatically  stated  to  depend  on  the 
fact  that  the  original  contract  has  been  discharged  :  — 

Hulle  v.  '  It  is  said  to  be  an  invariably  true  proposition,  that  wherever  one  of 

*ne  Par^es  *°  a  special  contract  not  under  seal  has  in  an  unqualified 
manner  refused  to  perform  his  side  of  the  contract,  or  has  disabled 
himself  from  performing  it  by  his  own  act,  the  other  party  has  there- 
upon a  right  to  elect  to  rescind  it,  and  may,  on  doing  so,  immediately 
sue  on  a  quantum  meruit,  for  anything  which  he  had  done  under  it 
previously  to  the  rescission.' 

It  is  possible  that  A  may  have  done  nothing  under  the 
contract  which  can  be  estimated  at  a  money  value  ;  then 
if  the  breach  is  such  as  to  amount  to  a  discharge,  -4's  sole 
remedy  is  to  sue  upon  the  original  contract  for  the  damage 
that  he  has  sustained  ;  though  he  is  of  course  exonerated 
from  such  performance  as  may  still  be  due  from  him  on 
his  own  part. 

The  right  to  sue  on  a  quantum  meruit,  strictly  speaking, 
only  arises  where  the  contract  is  one  in  which  nothing  is 


vaH«fes    ^ue  fr°m  one  Par*y  until  the  other  has  wholly  performed 

[IKq8B.673.  *ne  work  or  services  stipulated  for;  the  case  of  a  builder 

who  contracts  to  build  a  house  for  a  lump  sum  may  be 
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taken  as  an  example.     If  one  party  by  repudiating  the 

contract  prevents  the  other  from  putting  himself  into- 

a  position  to  claim  the  sum  agreed  upon  in  the  event  of 

performance,  it  would  obviously  be  unjust  that  the  latter 

should  not  at  any  rate  be  entitled  to  claim  payment  for 

that   which  he  has  akeady  done  and  was  ready  and 

willing  to  complete,  if  he  had  been  allowed  to  do  so. 

But  the  expression  quantum  meruit  is  also  used  loosely  to  Dakin  v. 

describe  claims  for  sums  due  otherwise  than  for  work  ' K-  ».  566. 

done  in  part -performance  of  a  lump  sum  contract  which 

has  been  not  only  broken  but  discharged.    The  sum  sued 

for  under  that  designation  may  sometimes  be  for  work 

done  under  the  contract,  but  not  in  accordance  with  its 

terms ;  or  for  work  done  or  goods  supplied  irrespective  of 

any  special  contract. 

In  the  first  case  the  remedy  arises  out  of  the  breach  and  Bum  \. 
svlien  the  contract  has  been  discharged  by  breach.    In  the  Taunt!  745. 
econd  case,  the  remedy  is  on  a  contract  substituted  for  Bauu,r8V' 

E.  &  B.  738. 

hat  which  the  parties  originally  made  and  is  distinct  from 
he  remedy  in  damages  for  the  broken  contract.  In  the 
hird  case,  we  have  a  contract  formed  by  acceptance  of 
foods  or  services  for  which  a  reasonable  man  would 
xpect  to  be  required  to  pay  ;  and  here  we  part  com- 
3any  with  any  connexion  between  quantum  meruit  and 
areach. 

A  defendant  cannot  be  called  on  to  pay  for  work  which  is 
lot  in  accordance  with  the  terms  of  the  contract  and  which 
le  has  had  no  opportunity  given  him  of  deciding  to  accept 
>r  reject.  Where  a  ship-repairer  agreed  for  a  lump  sum  Forman  v. 

T  .  ,  i       T  T  ,  i  Liddesdale, 

o  repair  a  ship,  and  not  only  did  the  work  agreed  upon  in  [1900]  A.C. 
(,  manner  which  departed  materially  from  the  terms  of  his 
ontract  but  also  did  a  good  deal  more  than  was  agreed 
ipon  without  any  authority  from  the  ship-owner,  it  was 
ield  that  he  could  recover  nothing.  He  could  not  recover 
uder  the  original  contract,  because  he  had  not  performed 
;  nor  under  a  substituted  contract  because  the  ship- 

2605  C  Q 
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owner  had  not  agreed  to  any  substituted  performance  ; 
nor  could  any  agreement  be  inferred  from  the  fact  that 
the  defendant  had  received  his  ship  back  and  kept  her. 
The  ship  was  his  own  property  and  he  had  no  option  but 
to  take  her  back  in  the  condition  in  which  the  plaintiff 
had  left  her,  and  to  make  the  best  of  circumstances  which 
had  arisen  through  no  fault  of  his  own. 

Remedies  (3)  Lastly,  we  have  to  consider  what  are  the  remedies 
contract  °Pen  *°  a  person  who  is  injured  by  the  breach  of  a  contract 
dis-  made  with  him  whether  or  no  that  breach  discharges  him 

charged 

or  not.      from  further  performance. 

The  remedies  are  of  two  kinds  :   he  may  seek  to  obtain 

Damages,  damages  for  the  loss  he  has  sustained  ;  or  he  may  seek  to 

Specific      obtain  a  decree  for  specific  performance ;  or  an  injunction 

ance°rm     ^°  enf°rce  ^ne  promised  acts  or  forbearances  of  the  other 

party. 

But  there  is  this  difference  between  the  two  remedies  ; 
every  breach  of  contract  entitles  the  injured  party  to 
damages,  though  they  be  but  nominal ;  but  it  is  only  in 
the  case  of  certain  contracts  and  under  certain  circum- 
stances that  specific  performance  or  an  injunction  can  be 
obtained. 

The  topic  is  one  which  barely  comes  within  the  scope 
of  this  work:  but  an  endeavour  will  be  made  to  state 
briefly  some  elementary  rules  which  govern  the  two 
remedies  in  question. 

§  2.  Damages. 

When  a  contract  is  broken  and  action  is  brought  upon 
it, — the  damages  being  unliquidated,  that  is  to  say, 
unascertained  in  the  terms  of  the  contract, — how  are  we 
to  arrive  at  the  amount  which  the  plaintiff,  if  successful, 
is  entitled  to  recover  ? 
park«L  B.,  (!)  '  The  rule  of  the  Common  Law  is,  that  where  a 

in  Robinson          v     ' 

I'E^SSS"'  Party  sustains  a  loss  by  reason  of  a  breach  of  contract,  he 
Damages  is,  so  far  as  money  can  do  it,  to  be  placed  in  the  same 

should 
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situation,  with  respect  to  damages,  as  if  the  contract  represent 
had  been  performed.'  tained; 

Where  no  loss  accrues  from  the  breach  of  contract, 
the  plaintiff  is  nevertheless  entitled  to  a  verdict,  but  for 
nominal  damages  only,  and  'nominal  damages,  in  fact, 
mean  a  sum  of  money  that  may  be  spoken  of,  but  that  Mauie,j.,in 

»  J  Beaumont 

has  no  existence  in  point  of  quantity.'     And  so  in  an  £.0^0  B 
action  for  the  non-payment  of  a  debt,  where  there  is  no  499- 
promise  to  pay  interest  upon  the  debt,  nothing  more  than 
the  sum  due  can  be  recovered  ;  for  the  possible  loss  arising 
to  the  creditor  from  being  kept  out  of  his  money  is  not 
allowed  to  enter  into  the  consideration  of  the  jury  in 
assessing  damages,  unless  it  was  expressly  stated  at  the 
time  of  the  loan  to  be  within  the  contemplation  of  the  {?  re  . 

Marquis  of 


parties,  or  unless  an  agreement  to  pay  interest  can  be 
inferred  from  the  course  of  dealing  between  the  parties. 
There  are,  however,  certain  statutory  exceptions.  By 
3  &  4  Will.  IV.  c.  42,  ss.  28,  29,  a  jury  may  allow  interest 
at  the  current  rate  by  way  of  damages  in  all  cases  where 
a  debt  or  sum  certain  was  payable  by  virtue  of  a  written 
instrument  or  on  a  policy  of  insurance,  or  if  not  so  payable 
was  demanded  in  writing  with  notice  that  interest  would 
be  claimed  from  the  date  of  the  demand  ;  and  by  s.  57  of 
the  Bills  of  Exchange  Act,  1882,  interest  may  be  claimed  in 
an  action  on  a  dishonoured  bill.  By  a  long-established 
practice  also  the  Admiralty  Court,  differing  is  this  respect  The 
from  the  Courts  of  Common  Law,  awards  interest  on  «  P.O.  204. 
damages  recovered  in  Admiralty  suits  ;  but  these  are 
actions  based  on  delict  and  not  on  contract. 

(2)  The  rule  laid  down  by  Parke,  B.,  in  Robinson  v.  80faras 
Harman  must  be  taken  subject  to  considerable  limitations  lt  w,as  m 

contem- 

in  practice.  platkm 

The  breach  of  a  contract  may  result  in  losses  which  parties. 
neither  party  contemplated,  or  could  contemplate  at  the 
time  that  the  contract  was  entered  into.     In  such  a  case 

cc  a 
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^amages  *°  which  the  plaintiff  is  entitled  are  no  more 
9  EX.  354.  'than  might  have  been  supposed  by  the  parties  to  be  the 

natural  result  of  a  breach  of  the  contract.  In  deter- 
Agiusv.  mining  the  measure  of  damages  —  as  in  determining  the 

meanmg  °f  a  contract  —  where  the  parties  have  left  the 


IQ.  3.413.  matter  doubtful,  we  ask  what  would  have  been  in  the 

Hammond 

Iooule:D  contemplation  of  a  reasonable  man,  when  the  contract 
79-  was  made,  as  the  probable  result  of  the  breach  of  it. 

Excep-  A  special  loss  which  would  not  naturally  and  obviously 
should  be8  ^ow  fr°m  *ne  breach,  must,  if  it  is  to  be  recovered,  be 
matter  of  matter  of  express  terms  in  the  making  of  the  contract. 

special 

terms.  In  Home  v.  Midland  Eailway  Company,  the  plaintiff 

T     R   R  (~*  T-* 

131.  '  '  being  under  contract  to  deliver  shoes  in  London  at  an 
unusually  high  price  by  a  particular  day,  delivered  them 
to  the  defendants  to  be  carried,  with  notice  of  the  contract 
only  as  to  the  date  of  delivery.  The  shoes  were  delayed 
in  carriage,  and  were  consequently  rejected  by  the 
intending  purchasers.  The  plaintiff  sought  to  recover,  in 
addition  to  the  ordinary  loss  for  delay,  the  difference 
between  the  price  at  which  the  shoes  were  actually  sold 
and  the  high  price  at  which  they  would  have  been  sold 
if  they  had  been  punctually  carried.  It  was  held  that 
this  damage  was  not  recoverable,  unless  it  could  be  proved 
see  Bostock  that  the  Company  were  informed  of,  and  undertook  to  be 
son,[ci<£>4]  liable  for,  the  exceptional  loss  which  the  plaintiff  might 

iK.  Bv725.  ITT 

suffer  from  an  unpunctual  delivery. 
L.R.  sc.p.  Again,  in  British  Columbia  Sawmills  v.  Nettleship,  the 
plaintiffs  delivered  to  the  defendant  to  be  shipped  on  the 
defendant's  vessel  certain  cases  of  machinery  intende( 
for  the  erection  of  a  sawmill  at  Vancouver.  The  defendant 
failed  to  deliver  one  of  the  cases,  but  was  unaware  of  thf 
fact  that  it  contained  a  material  part  of  the  machinery 
without  which  the  sawmill  could  not  be  erected  at  all. 
The  plaintiffs  claimed  as  damages  not  only  the  cost  of 
replacing  the  lost  parts,  but  also  the  loss  incurred  by  thf 
stoppage  of  their  works  during  the  time  that  the  rest 
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of  the  machinery  remained  useless  owing  to  the  absence 
of  the  lost  parts.  It  was  held  that  the  measure  of  damages 
was  the  cost  of  replacing  the  lost  machinery  at  Vancouver 
only,  and  the  Court  said  — 

'  The  defendant  is  a  carrier  and  not  a  manufacturer  of  goods  supplied 
for  a  particular  purpose.  .  .  .  He  is  not  to  be  made  liable  for  damages 
beyond  what  may  fairly  be  presumed  to  have  been  contemplated  by 
the  parties  at  the  time  of  entering  into  the  contract.  It  must  be 
something  which  could  be  foreseen  and  reasonably  expected,  and  to 
which  he  assented  expressly  or  impliedly  by  entering  into  the  contract.' 

(3)  Damages  for  breach  of  contract  are  by  way  of  com-  Damages 
pensation  and  not  of  punishment.     Hence  a  plaintiff  can 


never  recover  more  than  such  pecuniary  loss  as  he  has  tract  not 

mi  vindictive. 

sustained,  subject  to  the  above  rules.    Thus,  in  an  action  Addis  v 
by  a  servant  for  wrongful  dismissal,  '  the  employer  must 


pay  an  indemnity  ;  but  that  indemnity  cannot  include  ss!91  A'  °" 
compensation  either  for  the  injured  feelings  of  the  servant, 
or  for  the  loss  he  may  sustain  from  the  fact  that  his  having 
been  dismissed  of  itself  makes  it  more  difficult  for  him 
to  obtain  fresh  employment.' 

To  this  rule  the  breach  of  a  promise  of  marriage  is  an  Finiay  v. 
exception  ;  in  such  cases  the  feelings  of  the  person  injured  *>  Q.  B.'  D. 
are  taken  into  account,  in  addition  to  such  pecuniary  loss 
as  can  be  shown  to  have  arisen. 

(4)  The  parties  to  a  contract  not  unfrequently  assess  the  Assess- 
damages  at  which  they  rate  a  breach  of  the  contract  by  !^ertie8y 
one  or  both  of  them,  and  introduce  their  assessment  into 

the  terms  of  the  contract.     Under  these  circumstances 
arises  the   distinction  between  penalty  and  liquidated 
damages,  which  we  have  already  dealt  with  in  considering  Ante,  ^.330- 
the  construction  of  contracts. 

(5)  Difficulty  in  assessing  damages  does  not  disentitle  Robinson 
a  plaintiff  from  having  an  attempt  made  to  assess  them,  «  Ex-  «ss-  ' 
unless  they  depend  altogether  upon  remote  and  hypo-  v.aRass, 

[iqio]  2 

thetical  possibilities.  K.  B.  486. 
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Difficulty  A  manufacturer  was  in  the  habit  of  sending  specimens 
ment  must  °f  h*8  goods  f  or  exhibition  to  agricultural  shows,  and  he 
jury1  y  ma^e  a  Pr°fit  by  the  practice.  He  entrusted  some  such 
Simpson  v.  goods  to  a  railway  company,  who  promised  the  plaintiff, 
Railway  under  circumstances  which  should  have  brought  his  object 
Q.B.p.274.  to  their  notice,  to  deliver  the  goods  at  a  certain  town  on 

Chaplin 


[ioii]2K  B  a  fixed  day.     The  goods  were  not  delivered  at  the  time 

fixed,  and  consequently  were  late  for  a  show  at  which  they 

would  have  been  exhibited.     It  was  held  that  though  the 

ascertainment  of  damages  was  difficult  and  speculative,  the 

difficulty  was  no  reason  for  not  giving  any  damages  at  all. 

And  further,  the  plaintiff  is  entitled  to  recover  for  pro- 

spective loss  arising  from  a  refusal  by  the  defendant  to 

perform  a  contract  by  which  the  plaintiff  would  have 

Roper  v.      profited.      Thus   where  a   contract   was   made  for   the 

L°  FLiTc.  v.  supply  of  coal  by  the  defendants  to  the  plaintiff  by  monthly 

167* 

instalments,  and  breach  occurred  and  action  was  brought 

before  the  last  instalment  fell  due,  it  was  held  that  the 

damages  must  be  calculated  to  be  the  difference  between 

Brown  v.      the  contract  price  and  the  market  price  at  the  date  when 

L.  R.  7       each  instalment  should  have  been  delivered,  and  that  the 

Excli.  JK). 

loss  arising  from  the  non-delivery  of  the  last  instalment 
must  be  calculated  upon  that  basis,  although  the  time 
for  its  delivery  had  not  arrived.  And  the  rule  that  the 
difference  between  the  contract  price  and  the  market  price 
is  the  measure  of  damages  in  such  a  case  applies  even 
where  the  purchaser,  having  arranged  to  resell  at  less  than 
the  market  price,  would  not  in  fact  have  realized  that 
difference  if  the  vendor  had  carried  out  his  contract  ;  for 
after  the  breach  the  purchaser  would  have  been  compelled 
to  buy  at  the  market  price  in  order  to  put  himself  into 
Williams  v.  the  same  position  as  if  the  contract  had  been  fulfilled. 

Agius,[i9i4] 

A.  c.510.        But  the  rule  is  subject  to  this  qualification.     A  man 

whose  contract  has  been  broken  must  act  reasonably, 

slanders,    and  if  he  has  the  opportunity  of  mitigating  the  damages 

a'KjB.  s8i.  which  the  breach  of  contract  has  caused  or  is  likely  to 
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cause  him,  it  is  his  duty  to  take  it.  Thus,  though  the 
measure  of  damages  for  breach  of  a  contract  to  deliver 
goods  is  ordinarily  the  difference  between  the  contract 
price  of  the  goods  and  the  market  price  at  the  time  when 
delivery  should  have  been  given,  yet  if  the  plaintiff 
might  have  mitigated  his  loss,  as,  for  example,  by  an 
immediate  purchase  at  a  low  price  of  goods  to  replace 
those  not  delivered,  or  by  accepting  a  reasonable  offer 
from  the  defendant  to  make  good  part  of  the  loss,  this 
is  to  be  taken  into  account  in  assessing  his  damage?. 
It  is  a  question  of  fact  in  each  case,  and  not  of  law, 
whether  he  has  acted  as  a  reasonable  man  might  have 
been  expected  to  act.  x 

§  3.    Specific  Performance  and  Injunction. 

Under  certain  circumstances  a  promise  to  do  a  thing 
may  be  enforced  by  a  decree  for  specific  performance,  and 
an  express  or  implied  promise  to  forbear  by  an  injunction. 

These  remedies  were  once  exclusively  administered  by  Specific 
the  Chancery.   They  supplemented  the  remedy  in  damages 


offered  by  the  Common  Law,  and  were  granted  at  the  matter  of 

grace. 

discretion  of  the  Chancellor  acting  as  the  administrator  of 
the  king's  grace. 

It   will  be  enough   here  to   illustrate  the  two   main  When 
iharacteristics  of  these  remedies  —  that  they  are  supple-  r 
mentary  —  that  they  are  discretionary. 

(i)  Where  damages  are  an  adequate  remedy,  specific 
performance  will  not  be  granted  :  — 

'  The  remedy  by  specific  performance  was  invented,  and  has  been  Ryan  v. 
cautiously  applied,  in  order  to  meet  cases  where  the  ordinary  remedy  x^"ine 
by  an  action  for  damages  is  not  an  adequate  compensation  for  breach  rA^so^iatJ2n- 

[1893]  i  Ch. 

of  contract.     The  jurisdiction  to  compel  specific  performance  has  always   at  p.  126. 
been  treated  as  discretionary  and  confined  within  well-known  rules.' 

Damages  may  be  a  very  insufficient  remedy  for  the 
breach  of  a  contract  to  convey  a  plot  of  land  :  the  choice 
of  the  intending  purchaser  may  have  been  determined 
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by  considerations  of  profit,  health,  convenience,  or 
neighbourhood  :  but  damages  can  usually  be  adjusted  so 
as  to  compensate  for  (let  us  say)  a  failure  to  supply  goods. 
In  the  case  of  an  agreement  to  sell  goods  the  Chancery 
would  decree  the  specific  performance  only  in  the  case  of 
chattels  possessing  a  special  beauty,  rarity,  or  interest. 
56  &  57  vkt.  It  is  only  by  statute,  and  in  the  case  of  a  breach  of 

c.  71.  s.  52. 

contract  to  deliver  specific  goods,  that  the  Court  may 
direct  the  contract  to  be  performed  specifically  without 
allowing  the  seller  an  option  to  retain  the  goods  and  pay 
damages. 

(2)  Where  the  Court  cannot  supervise  the  execution 
of  the  contract  specific  performance  will  not  be  granted. 

If  the  Court  endeavoured  to  enforce  a  contract  of 

employment,  or  a  contract  for  the  supply  of  goods  to  be 

woiver-      delivered  by  instalments,  it  is  plain  '  that  a  series  of  orders 

Raiiw^      and  a  general  superintendence  would  be  required  which 

N.'w^Raii  could  not  conveniently  be  undertaken  by  any  Court  of 

way  Co.,  * 

ho        q>  Justice,'  and  'the  Court  acts  only  where  it  can  perform 
the  very  thing  in  the  terms  specifically  agreed  upon.' 

(3)  Unless  the  contract  is   '  certain,  fair,  and  just,' 
specific  performance  will  not  be  granted. 

It  is  here  that  the  discretionary  character  of  the  remedy 
is  most  strongly  marked.    It  does  not  follow  that  specific 
performance  will  be  granted  although  there  may  be  a  con- 
tract actionable  at  Common  Law,  and  although  damages 
Webster  v.   may   be  no   adequate   compensation.      The   Court    will 
Beav.'  62.     consider  the  general  fairness  of  the  transaction  and  refuse 
the  remedy  if  there  is  any  suspicion  of  sharp  practice  on 
the  part  of  the  suitor. 

Kekewkh        Akin  to  this  principle  is  the  requirement  that  there 
rD.Mn&"(?!  must  be  mutuality  between  the  parties.    This  means  that 
in  re         at  the  time  of  making  the  contract  there  must  have  been 
ch.  i".'47o.  consideration  on  both  sides  or  promises  mutually  enforce- 
able by  the  parties.     Hence  specific  performance  of  a 
gratuitous  promise  under  seal  will  not  be  granted  ;    nor 
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can  an  infant  enforce  a  contract  by  this  remedy.     His 

»  '.  Holland,  4 

promise  is  not  enforceable  against  himself,  and  though  he  Russ- 29&- 
might  bring  action  upon  it  for  damages  in  the  King's  Bench 
Division  of  the  High  Court-, '  it  is  a  general  principle  of  Courts 
of  Equity  to  interfere  only  where  the  remedy  is  mutual.' 

An  injunction  may  be  used  as  a  means  of  enforcing  Injunc- 
a  simple  covenant  or  promise  to  forbear.     Such  would 
be   the   case   of    building   covenants   described   earlier,  Anie^.^io. 
restraining  the  use  of  property  otherwise  than  in  a  certain 
specified  manner  l. 

Or  it  may  be  the  only  means  of  enforcing  the  specific  when 
performance  of  a  covenant  where  damages  would  be  an  grai 
inadequate  remedy,  while  to  enforce  performance  of  the 
covenant  would  involve  a  general  superintendence  such  as 
the  Court  could  not  undertake.    Thus  an  hotel-keeper  who 
obtained  a  lease  of  premises  with  a  covenant  that  he  would  ciegg  v. 

Hands,  44 

buy  beer  exclusively  of  the  lessor  and  his  assigns  was  CH.  0.503. 
compelled  to  carry  out  his  covenant  by  an  injunction 
restraining  him  from  buying  beer  elsewhere. 

Lumley  v.  Wagner  is  an  extreme  illustration  of  the  ID. M.&G. 
principle.  Miss  Wagner  agreed  to  sing  at  Lumley 's 
theatre,  and  during  a  certain  period  to  sing  nowhere  else. 
Afterwards  she  made  a  contract  with  another  person  to 
sing  at  another  theatre,  and  refused  to  perform  her  con- 
tract with  Lumley.  The  Court  refused  to  enforce  Miss 
Wagner's  positive  engagement  to  sing  at  Lumley's  theatre, 
but  compelled  performance  of  her  promise  not  to  sing 
elsewhere  by  an  injunction. 

Here  there  was  an  express  negative  promise  which  the  when 
Court  could  enforce,  and  it  has  been  argued  that  an  refused- 
express  positive  promise  gives  rise  to  a  negative  under- 
taking not  to  do  anything  which  should  interfere  with 

1  Where  buildings  have  been  erected  contrary  to  the  terms  of  an  agree-    Jackson  v. 
ment  an  injunction  for  their  removal  has  hitherto  taken  the  form  of  an   ^°.r™^bv 
order  that  the  buildings  shall  not  be  allowed  to  remain  :   it  will  henceforth   1 1899] «  Cn. 
be  mandatory — that  the  buildings  shall  be  pulled  down.  43«- 
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performance  of  this  promise.     But  the  Courts  are 
ance,§§86o-  apparently  disinclined  to  carry  any  further  the  principle 
of  Lumley  v.  Wagner.    It  is  said  to  be  '  an  anomaly  to  be 
followed  in  cases  like  it,  but  an  anomaly  which  it  would 
be  dangerous  to  extend.' 

In  fact  we  may  lay  down  that  as  a  general  rule  contracts 
of  personal  service  will  not  be  dealt  with  either  by  decree 
for  specific  performance  or  by  injunction. 

whitwood        A  manager  was  employed  by  a  Company  and  agreed  to 
Co.  v.  Hard-  '  give  the  whole  of  his  time  to  the  Company's  business  '  : 

man,  [1891]  <? 

2  Ch.4a8.     afterwards  he  gave  some  of  his  time  to  a  rival  Company. 

'  I  think,'  said  Lindley,  L.  J.,  '  the  Court  will  generally  do  much 
more  harm  by  attempting  to  decree  specific  performance  in  cases 
of  personal  service  than  by  leaving  them  alone  :  and  whether  it  is 
attempted  to  enforce  these  contracts  directly  by  a  decree  for  specific 
performance  or  indirectly  by  an  injunction,  appears  to  me  to  be  im- 
material. It  is  on  the  ground  that  mischief  will  be  done  at  all  events 
to  one  of  the  parties,  that  the  Court  declines  in  cases  of  this  kind  to 
grant  an  injunction,  and  leaves  the  party  aggrieved  to  such  remedy  as 
he  may  have  apart  from  the  extraordinary  remedy  of  injunction.' 

And  this  principle  will  be  acted  upon  although  a  stipu- 

lation, affirmative  in  substance,  is  couched  in  a  negative 

Davis  v.      form.    An  employer  stipulated  with  his  manager  that  he 

Foreman,  .  . 

11894]  3  CH.  would  not  require  him  to  leave  the  employment  except 
under  certain  circumstances.  It  was  held  that  such  an 
undertaking  could  not  be  enforced  by  an  injunction  to 
restrain  the  employer  from  dismissing  the  manager. 

The  limitations  on  the  principle  of  Lumley  v.  Wagner 
are  indicated  in  two  later  cases. 

Ehrman  v.       A  traveller  promised  that  he  would  serve  a  firm  for  ten 

Bartholo- 

™ch'  <5l8i98^  vears  and  would  not,  during  that  period,   *  engage  or 
employ  himself  in  any  other  business,'    An  injunction  to 
restrain    him    from    accepting    other    employment    wa 
refused,  and  Lumley  v.  Wagner  was  distinguished  on  th 
ground  of  the  special  character  of  the  services  there 
promised.    But  if  the  contract  for  a  term  of  service  is  of 
a  special  character,  as  for  instance  that  of  a  confidential 
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clerk  in  possession  of  trade  secrets,  an  injunction  will,  if  Robinson 

v.  Heuer, 

necessary,  be  granted  to  restrain  him  from  accepting  other  tl8981  2  CH. 
employment,  because  the  engagement  contemplates  the 
betrayal  or  injury  of  his  first  employer. 

The  contract  of  personal  service  would  seem  to  be 
regarded  by  the  Courts  as  distinguishable  from  other 
contracts  in  respect  of  this  remedy.  In  The  Metropolitan  LIOOI]  2  c. 
Electric  Supply  Co.  v.  Ginder  an  express  promise  by  the 
defendant  to  take  the  whole  of  his  supply  of  electricity 
from  the  Company  was  held  to  import  a  negative  promise 
that  he  would  take  none  from  elsewhere,  and  an  injunction 
was  accordingly  granted. 

Two  points  remain  to  be  noted  :  — 

(1)  Where  the   contract   fixes   a   sum   as   liquidated  General 

.  111  i  Accident 

damages,  the  party  aggrieved  by  breach  of  the  contract  Corporation 
cannot  claim  damages  and  an  injunction  as  well,  but  must  t1^?2^  ' 
elect  between  the  two. 

(2)  An    equitable    claim    or    counter-claim    may    be  Effect  of 
asserted  in  any  Division  of  the  High  Court  of  Justice  ;  but  ture  Acts. 


there  is  assigned  to  the  Chancery  Division,  as  a  special 
department  of  its  business,  suits  for  '  specific  performance  sub~s'  3' 
of  contracts  between  vendors  and  purchasers  of  real 
estate,  including  contracts  for  leases.'  A  suit  for  specific 
performance,  if  brought  in  any  other  than  the  Chancery 
Division,  would  be  transferred  to  that  Division  by  an 
order  of  the  Court. 

§  4.  DiscJiarge  of  Right  of  Action  arising  from 
Breach  of  Contract. 

The  right  of  action  arising  from  a  breach  of  contract  may  Discharge 
only  be  discharged  in  one  of  three  ways  :  —  action, 

(a)  By  the  consent  of  the  parties. 

(6)    By  the  judgment  of  a  Court  of  competent  juris- 
diction. 

(c)  By  lapse  of  time. 
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(a)  Discharge  by  consent  of  the  parties. 

This  may  take  place  either  by  Release  or  by  Accord 
and  Satisfaction  ;  and  the  distinction  between  these  two 
modes  of  discharge  brings  us  back  to  the  elementary  rule 
of  contract,  that  a  promise  made  without  Consideration 
must,  in  order  to  be  binding,  be  made  under  seal.  A 
by  EG-  Release  is  a  waiver,  by  the  person  entitled,  of  a  right  of 
action,  accruing  to  him  from  a  breach  of  a  promise  made 
to  him. 

In  order  that  such  a  waiver  should  bind  the  person 
making  it,  it  is  necessary  that  it  should  be  made  under 
seal ;  otherwise  it  would  be  nothing  more  than  a  promise, 
given  without  consideration,  to  forbear  from  the  exercise 
of  a  right. 

To  this  rule  bills  of  exchange  and  promissory  notes  form 
an  exception.  We  have  already  seen  that  these  instru- 
ments admit  of  a  parol  waiver  before  they  fall  due.  One 
who  has  a  right  of  action  arising  upon  a  bill  or  note 
45 6  46^ict-  can  discharge  it  by  an  unconditional  gratuitous  renun- 
ciation, in  writing,  or  by  the  delivery  of  the  bill  to  the 
acceptor. 

by  Accord  Accord  and  Satisfaction  is  an  agreement,  not  necessarily 
faction,  under  seal,  the  effect  of  which  is  to  discharge  the  right  of 
action  possessed  by  one  of  the  parties  to  the  agreement. 
Ante,?.  113.  The  satisfaction  may  consist  in  the  acquisition  of  a  new 
Goddardv.  right  against  the  debtor,  as  the  receipt  from  him  of  a 

O'Brien,  9 

gk^jp. 40. negotiable  instrument  in  lieu  of  payment;  or  of  new 
sTci^D  rights  against  the  debtor  and  third  parties,  as  in  the  case 
of  a  composition  with  creditors  ;  or  of  something  different 
in  kind  to  that  which  the  debtor  was  bound  by  the 
original  contract  to  perform  ;  but  it  must  have  been  taken 
by  the  creditor  as  satisfaction  for  his  claim  in  order  to 
operate  as  a  valid  discharge. 
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(b)  Discharge  by  the  judgment  of  a  Court  of  competent 
jurisdiction. 

The  judgment  of  a  Court  of  competent  jurisdiction  in 
the  plaintiff's  favour  discharges  the  right  of  action  arising 
from  breach  of  contract.  The  right  is  thereby  merged  in 
the  more  solemn  form  of  obligation  which  we  have  dealt 
with  elsewhere  as  one  of  the  so-called  Contracts  of  Record. 

The  result  of  legal  proceedings  taken  upon  a  broken 
contract  may  thus  be  summarized  : — 

The  bringing  of  an  action  has  not  of  itself  any  effect  in  Effect  of 
discharging  the  right  to  bring  the  action.    Another  action  ^ticn1-8 
may  be  brought  for  the  same  cause  in  another  Court ; 
ind  though  proceedings  in  such  an  action  would  be  stayed,  R  s  c. 
[if  they  were  merely  vexatious,  upon  application  to  the  ?.r^T' 
summary  jurisdiction  of  the  Courts,  yet  if  action  for  the 
[same  cause  be  brought  in  an  English  and  a  foreign  Court, 
phe  fact  that  the  defendant  is  being  sued  in  the  latter 
would  not  in  any  way  help  or  affect  his  position  in  the 
irormer.    But  when  judgment  is  given  in  an  action,  whether  of  judg- 
py  consent,  or  by  decision  of  the  Court,  the  obligation  n  )nt' 
s  discharged  by  estoppel.     The  plaintiff  cannot  bring  Expane 
i  mot  her  action  for  the  same  cause  so  long  as  the  judgment  England, 

J  [1895]  i  Ch. 

(stands.    The  judgment  given  may  be  reversed  on  appeal  37. 
lind  entered  in  his  favour,  or  the  parties  may  be  remitted  eatoppel, 
j-o  their  original  positions  by  a  new  trial  of  the  case  being 
ordered  by  the  Court  of  Appeal. 

But  such  an  estoppel  can  only  result  from  an  adverse 
i  udgment  if  it  has  proceeded  upon  the  merits  of  the  case. 
[f  a  man  fail  because  he  has  sued  in  a  wrong  character,  as 
j executor  instead  of  administrator ;    or  at  a  wrong  time, 
is  where  action  is  brought  before  a  condition  of  the  Paimerv. 
ijontract  is  fulfilled,  such  as  the  expiration  of  a  period  of  A?&pE*32i. 
credit  in  the  sale  of  goods,  a  judgment  proceeding  on 
'hese  grounds  will  not  prevent  him  from  succeeding  in 
u  subsequent  action. 
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by  way  of      If  the  plaintiff  get  judgment  in  his  favour,  the  right  of 

action  is  discharged  and  a  new  obligation  arises,  a  form  of 

the  so-called  Contract  of  Record.    It  remains  to  say  that 

4  &  5  Anne,  the  obligation  arising  from  judgment  may  be  discharged 

of  execu-    if  the  judgment  debt  is  paid,  or  satisfaction  obtained  by 

on*         the  creditor  from  the  property  of  his  debtor  by  the  process 

of  execution. 

(c)  Lapse  of  Time. 

/VrLord         At  Common  Law  lapse  of  time  does  not  affect  con- 

Selborne,  J 

uaneiiy      tractual  rights.     Such  rights  are  of  a  permanent  and 

RailwayCo. 

Raliway'S'  indestructible  character,  unless  either  from  the  nature  of 
L.R.;H.L.  fae  contract,  or  from  its  terms,  it  be  limited  in  point  of 
duration. 

But  though  the  rights  possess  this  permanent  character, 
the  remedies  arising  from  their  violation  are,  by  various 
statutory  provisions,  withdrawn  after  a  certain  lapse  of 
time ;  interest  reipublicae  ut  sit  finis  litium.  The  remedies 
are  barred,  though  the  rights  are  not  extinguished. 
Simple  It  was  enacted  by  21  Jac.  I.  c.  16.  s.  3  that — 

contract. 

'  All  actions  of  account,  and  upon  the  case  ...  all  actions  of  debt 

grounded  upon  any  lending  or  contract  without  specialty,  and  all 
actions  of  debt  for  arrearages  of  rent  .  .  .  shall  be  commenced  and 
sued  within  .  .  .  six  years  next  after  the  cause  of  such  action  or  suit 
and  not  after.' 

'  Action  upon  the  case  '  includes  actions  of  Assuinpsit, 

as  was  explained  in  an  earlier  chapter  :   but  actions  '  on 

accounts  '  between  merchants  and  merchants,  their  factors 

21  jac.  i.     or  servants,  were  expressly  excepted  from  the  Act  of 

19  &  20 Viet  James,  and  the  limitation  of  six  years  was  only  applied  to 

these  by  the  Mercantile  Law  Amendment  Act,  1856,  s.  9 l. 

In  re  l  Before  the  Judicature  Acts  only  a  few  statutes  of  limitation  expressly 

Greaves,  18  applied  to  equitable  claims,  e.  g.  the  Real  Property  Limitation  Act,  1833 
Re  Rob'in-  (3  &  4  Will.  4,  c.  27) ;  but  Courts  of  Equity  accepted  by  analogy  the  limita- 
i°Ch'"I<o^  t*on  Peri°d  prescribed  by  other  statutes  in  cases  where  a  legal  right  was 

in  question.  Statutes  of  limitation  are  now  binding  on  all  Courts  in  every 
In  re  case  to  which  they  apply  ;  in  other  cases  they  are  still  applied  by  analogy  in 

Ii9o6]yi  Ch  Courts  of  Equity,  unless  the  remedy  sought  is  altogether  dissimilar  to  the 
67.  concurrent  legal  remedy,  e.  g.  the  enforcement  of  a  vendor's  lien  for  unpaid 

purchase-money. 
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The  Civil  Procedure  Act,  1833,  s.  3,  limits  the  bringing  Special- 
of  actions  upon  any  contract  under  seal  to  a  period  of 
twenty  years  from  the  cause  of  action  arising. 

The  statutory  period  of  limitation  begins  to  run  as  soon  Disabili- 
as  the  cause  of  action  arises,  but  there  may  be  circum- 


stances  which  suspend  its  operation.     The  Statute  of  operation 
James  I  provided  that  infancy,  coverture,  Insanity,  im-  tutes. 
prisonment  ,  or  absence  beyond  seas  should,  if  the  plaintiff  "  &'SL7. 
was  under  any  such  disabilities  when  the  cause  of  action 
arose,  suspend  the  operation  of  the  Statute  until  the 
removal  of  the  disability.     The  Statute  of  William  IV  3&4WU1.4. 

c.  42.  s.  4. 

applied  the  same  rule,  except  in  case  of  imprisonment, 
j  to  actions  on  specialties.  Coverture  has  ceased  to  be 
j  a  disability  since  the  Married  Women's  Property  Acts. 

The    Mercantile    Law    Amendment    Act,     1856,    has  ig&zovict. 

c.  97.  s.  10. 

now  taken  away  the  privilege  of  a  plaintiff  who  is 
imprisoned  or  beyond  seas  in  actions  on  simple  contract 
or  specialty. 

Where  it  is   the  defendant   who   is  beyond  seas  at 

the  time  the  right  of  action  accrues,  the  operation  of  3&4wni.4. 

0.42.3.4. 

Jthe  Statute  is  suspended  until  he  returns.     But  where  *{$•**, 

[one  of  two  or  more  defendants  is  beyond  the  jurisdic- 

[tion,  action  brought  against  those  who  are  accessible  19  &  soviet. 

c.  97.  s.  I*. 

will  not  affect  the  rights  of  the  plaintiff  against  such  as 
may  be  beyond  seas. 

The  case  of  Musurus  Bey  v.  Gadban  affords  a  good  [,^4] 
illustration  of  the  law.  There  the  defendant  counter- 
claimed  for  a  debt  due  from  the  plaintiff  as  executor  of 
Musurus  Pacha,  who  had  incurred  the  debt  to  Gadban 
twenty  years  before  while  he  was  Turkish  ambassador  in 
London.  It  was  held  that  no  right  of  action  could  accrue 
against  Musurus  Pacha  while  he  was  ambassador,  nor 
within  a  reasonable  time  during  which  he  remained  in 
England  after  his  recall,  by  reason  of  his  diplomatic 
privilege  ;  that  thenceforward  he  was  beyond  seas,  until 
his  death  in  1890,  and  that  therefore  the  Statute  had  not 
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begun  to  take  effect  at  that  date,  and  the  counter-claim 
was  sustainable. 

A  disability  arising  after  the  period  of  limitation  has 
begun  to  run  will  not  affect  the  operation  of  the  Statute  : 
nor  will  ignorance  that  a  right  of  action  existed.  But 
where  that  ignorance  is  produced  by  the  fraud  of  the 
defendant,  and  no  reasonable  diligence  would  have  enabled 
the  plaintiff  to  discover  that  he  had  a  cause  of  action,  the 

Bromley,  5 

Hare,  559.  statutory  period  commences  with  the  discovery  of  the 
oJliid  v>  fraud.  This  is  an  equitable  rule  generalized  in  its  applica- 
Q.  B.  D.  66.  tion  by  s.  24,  sub-s.  I  of  the  Judicature  Act,  1873. 


Revival  cf      Statutes  of  Limitation  may  be  so  framed  as  not  merely 

action.  to  bar  the  remedy,  but  wholly  to  extinguish  the  right  : 
such  is  the  case  as  to  realty  under  3  &  4  Will.  IV.  c.  27. 
But  in  contract,  the  remedy,  which  alone  is  barred  by 
21  Jac.  I.  c.  16,  may  be  revived. 

In  case  of  Where  a  specialty  contract  results  in  a  money  debt,  the 
right  of  action  maybe  revived,  (i)  by  an  acknowledgment 
of  the  debt  in  writing,  signed  by  the  party  liable,  or  his 
agent  ;  or  (2)  by  part  payment,  or  part  satisfaction  on 
account  of  any  principal  or  interest  due  on  such  a  specialty 

s&4  wiii.4.  debt.  Such  a  payment  if  made  by  the  agent  of  the  party 
liable  will  also  have  the  effect  of  reviving  the  claim. 

Of  simple       Where  a  simple  contract  has  resulted  in  a  money  debt 

contract.     ,  _  .        , 

the  right  of  action  may  also  be  revived  by  subsequent 
acknowledgment  or  promise,  and  this  rule  is  affected  by 

By  two  Statutes  :    Lord  Tenterden's  Act,  1828,  s.  I,  which 

requires  that  the  acknowledgment  or  promise,  to  be 
effectual,  must  be  in  writing  ;  and  the  Mercantile  Law 
Amendment  Act,  1856,  s.  13,  which  provides  that  such  a 
writing  may  be  signed  by  the  agent  of  the  party  chargeable, 
duly  authorized  thereto,  and  is  then  as  effective  as  though 
signed  by  the  party  himself. 

s"'mwiver      -^ne  sor*  °^  acknowledgment  or  promise  which  is 

quisite  in  order  to  revive  a  simple  contract  debt  foi 
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another  period  of  six  years,  is  thus  described  by  Mellish, 
L.  J.  :- 

'  There  must  be  one  of  three  things  to  take  the  case  out  of  the 
Statute  [of  Limitation].  Either  there  must  be  an  acknowledgment 
of  the  debt  from  which  a  promise  to  pay  is  implied  ;  or,  secondly, 
there  must  be  an  unconditional  promise  to  pay  the  debt ;  or,  thirdly, 
there  must  be  a  conditional  promise  to  pay  the  debt,  and  evidence 
that  the  condition  has  been  performed.' 

This  being  the  principle,  its  application  in  every  case  spencerv. 

Hemtnerde 

must  turn  on  the  construction  of  the  words  of  the  alleged  t'922l 

0         2  A.  C.  507. 

promisor.    And  'when  the  question  is,  what  effect  is  to  P'l^-J5' 
be  given  to  particular  words,  little  assistance  can  be  ^Ex.SDy'3i7. 
derived  from  the  effect  given  to  other  words  in  applying 
a  principle  which  is  admitted.' 

The  debt,  however,  may  be  revived  otherwise  than  by  By  pay- 
express  acknowledgment  or  promise.    A  part  payment,  or 
payment  on  account  of  the  principal,  or  a  payment  of 
Interest  upon  the  debt  will  take  the  contract  out  of  the 
[Statute.    When  this  is  so,  Lord  Tenterden's  Act  provides 
hat  nothing  therein  contained  '  shall  alter,  or  take  away, 
r  lessen  the  effect  of  any  payment  of  any  principal  or 
interest  made  by  any  person.'     But  the  payment  must  waters  v. 

>e  made  with  reference  to  the  original  debt,  and  in  such  2C?M.!&SR. 

723. 
way  as  to  amount  to  an  acknowledgment  of  it.    Payment  Stamford 

o  a  third  party  is  insufficient  ;   so  that  where  the  maker  Co"v.m£ 

Smith, 

if  a  promissory  note  made  a  payment  on  account  to  the  f!8(^] 

i  Q.  B.  765* 

>riginal  payee  after  six  years  had  expired,  the  note 
aaving,  in  the  meantime,  been  indorsed  to  a  third  party, 
he  payment  was  not  an  acknowledgment  which  revived 
he  rights  of  the  indorsee. 
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PAET  VII 

AGENCY 

CHAPTER  XVIII 
Nature  of  the  Relation  of  Principal  and  Agent 

WHEN  dealing  with  the  Operation  of  Contract  we  had 
to  note  that  although  one  man  cannot  by  contract  with 
another  confer  rights  or  impose  liabilities  upon  a  third,  yet 
that  one  man  might  represent  another,  as  being  employed 
by  him,  for  the  purpose  of  bringing  him  into  legal  relations 
with  a  third .  Employment  for  this  purpose  is  called  Agency. 
The  subject  of  Agency  is  interesting  as  a  matter  of  legal 
history,  as  well  as  of  practical  importance,  but  we  can 
only  deal  with  it  in  outline  here,  in  its  relation  to  Contract. 
Agency  English  law,  though  it  leaned  strongly  against  the 
employ?  assignment  of  contractual  or  other  rights  of  action,  found 
ment ;  no  difficulty  in  permitting  the  representation  of  one  man 
by  another  for  purposes  of  contract  or  for  wrong.  And  it 
seems  that  this  liability  of  one  for  the  act  or  default  of 
another  springs  universally  from  the  contract  of  employ- 
ment 1.  The  liability  of  the  master  for  the  negligence  of 
his  servant  is  the  undesigned  result  of  such  a  contract ; 
the  liability  of  the  principal  for  the  act  of  his  agent  is  its 
designed  or  contemplated  result.  But  the  master  is  not 
liable  for  the  act  of  his  servant  done  outside  the  scope  of 
his  employment,  nor  the  principal  for  the  act  of  his  agent 
done  outside  the  limits  of  his  authority. 

To  discuss  the  law  of  master  and  servant  from  this  point 
of  view  is  out  of  place  here,  otherwise  it  might  be  interest- 
ing to  inquire  how  far  the  doctrine  of  representation  in  such 

1  Writers  on  Agency  seem  loth  to  recognize  that  agency  is  a  form  of 
employment.  Yet  in  dealing  with  the  principal's  liability  for  the  agent's 
wrong,  they  always  introduce  large  selections  from  the  law  of  Master  and 
Servant. 
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cases  is  of  modern  origin.  It  may  be  that  the  form  which 
the  employer's  liability  has  assumed  in  English  law  is  an 
application  to  modern  society  of  rules  properly  applicable 
to  the  relation  of  master  and  slave,  where  the  master  is 
liable  for  injury  caused  by  that  which  is  a  part  of  his 
property. 

But  Agency  for  the  purpose  of  creating  contractual 
relations  retains  no  trace  in  English  law  of  its  origin  in 
status.  Even  where  a  man  employs  as  his  agent  one  who 
is  incapable  of  entering  into  a  contract  with  himself,  as 
where  he  gives  authority  to  his  child,  being  an  infant,  the 
authority  must  be  given,  it  is  never  inherent.  There  must 
be  evidence  of  intention  on  the  one  side  to  confer,  on 
the  other  to  undertake,  the  authority  given,  though  the 
person  employed  may,  from  defective  status,  be  unable 
to  sue  or  be  sued  on  the  contract  of  employment. 

From  this  rule  we  must,  however,  except  that  form  of  except 
agency  known  as  '  agency  of  necessity,'  a  quasi-contractual  ^fcc^tty. 
relation  formed  by  the  operation  or  rules  of  law  upon  the 
circumstances  of  the  parties,  and  not  by  the  agreement  of 
the  parties  themselves. 

The  rules  which  govern  the  relation  of  Principal  and  Outline  of 
Agent  fall  under  three  heads.  subject' 

1.  The  mode  in  which  the  relation  is  formed. 

2.  The  effects  of  the  relation  when  formed  ;   and  here 
we  have  to  consider — 

(a)  The  contract  of  employment  as  between  Principal 
and  Agent ; 

(6)  The  relations  of  the  parties  where  the  agent  con- 
tracts for  a  principal  whom  he  names ; 

(c)  The  relations  of  the  parties  where  the  agent  contracts 
as  agent,  but  without  disclosing  the  principal's  name ; 

(d)  The  relations  of  the  parties  where  the  agent  con- 
tracts in  his  own  name,  without  disclosing  his  principal's 
existence. 

3.  The  mode  in  which  the  relation  is  brought  to  an  end. 

Dd  2 
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The  Mode  in  which  the  Relation  of  Principal  and 
Agent  is  created 

Capacity        FULL  contractual  capacity  is  not  necessary  to  enable 
a  person  to  represent  another  so  as  to  bring  him  into 
legal  relations  with  a  third.     An  infant  can  be  an  agent, 
although  he  could  not  incur  liability  under  the  contract  of 
employment.     But  no  one  can  appoint  an  agent  who  is 
not  otherwise  capable  of  entering  into  contracts. 
How  the        Employment  for  the  purpose  of  agency  is  brought  about 
may  aSse.  l^e  any  °tner  contract  by  Offer  and  Acceptance.     And 
we  should  bear  in  mind  that  *  agency  '  is  not  co-extensive 
with    '  employment,'   though   it   is,    unfortunately,    not 
uncommon  to  speak  of  a  person  employed  for  any  pur- 
pose as  the  agent  of  the  employer.     By  agency  is  meant 
employment  for  the  purpose  of  bringing  the  employer  into 
legal  relations  with  a  third  party. 
By  offer  of      (a)  Offer  and  acceptance  for  this  purpose  may  take  the 
for Tnact.  f°rm  of  an  °£fer  of  a  promise  for  an  act.     Such  are  all 
cases  of  requests  for  services,  which,  even  if  gratuitously 
rendered,  entitle  the  person  employed  to  an  indemnity 
for  loss,  risk,  or  expense,  and  the  employer  to  the  exercise 
of  reasonable  diligence  on  the  part  of  the  employed. 

We  should  bear  in  mind  in  dealing  with  contracts  of 
this  nature,  which  only  come  into  existence  upon  the 
rendering  of  the  service  requested,  that  reward  may  be 
offered  when  the  request  is  made,  or  may  be  implied  from 
the  nature  of  the  service  requested,  and  that  there  may  be 
cases  of  gratuitous  employment,  where  the  employed  only 
becomes  liable  if,  after  entering  on  the  service,  he  performs 
it  improperly. 
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(6)  Or  secondly,  the  relation  may  be  created  by  the  By  offer  of 
acceptance  of  an  executed  consideration.  Such  is  the  a promise; 
case  where  A  ratifies  a  contract  which  X.  without  any  »sl>yratl- 

J    fication. 

antecedent  authority,  has  made  on  his  behalf.    A  accepts 
the  bargain  and  thereby  takes  over  its  liabilities  from  X. 

(c)  Or  thirdly,  the  relation  may  be  created  by  mutual  By  offer  of 
promises,  to  employ  and  remunerate  on  one  side,  and  to  fora°m 
do  the  work  required  on  the  other.  promise. 

We  will  now  speak  no  longer  of  employer  and  employed,  Formal 
but  of  principal  and  agent.     The  authority  given  by  the  authority 
principal  to  the  agent,  enabling  the  latter  to  bind  the 
former  by  acts  done  within  the  scope  of  that  authority, 
may  be  given  by  writing,  words,  or  conduct. 

In  one  case  only  is  it  necessary  that  the  authority  should  requisite 
be  given  in  a  special  form.     In  order  that  an  agent  may  tract 
make  a  binding  contract  under  seal  it  is  necessary  that  underseal 
he  should  receive  authority  under  seal.     Such  a  formal 
authority  is  called  a  power  of  attorney. 

There  is  nothing  to  be  said  as  to  the  formation  of  the  Conduct : 
contract  by  writing  or  words  which  has  not  been  said  in 
the  chapter  on  Offer  and  Acceptance.  As  regards  its 
formation  by  conduct  the  inference  of  intention  may 
be  affected  by  the  relation  in  which  the  parties  stand  to 
one  another. 

The  relation  of  master  and  servant,  of  husband  and  wife, 
is  sometimes  thought  to  give  an  inherent  authority  to  the 
servant  or  the  wife.  But  it  is  not  so  ;  the  authority  can 
only  spring  from  the  words  or  conduct  of  the  master  or 
husband. 

If  a  master  allows  his  servant  to  purchase  goods  for  him  in  case  of 
of  X  habitually,  upon  credit,  X  becomes  entitled  to  look  ^d 
to  the  master  for  payment  for  such  things  as  are  supplied  8ervanfc  : 

i  Shower 95. 

in  the  ordinary  course  of  dealing. 

So  too  with  husband  and  wife.     Cohabitation  does  not  of  hus- 
necessarily  imply  agency  ;    but  where  husband  and  wife  wife  :an 
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are   living   together,    the    wife   is   presumed,    until   the 
con*rary  is  shown,  to  have  her  husband's  authority  to 
c<11'      purchase  goods  for  the  use  of  the  household.     This  pre- 
sumption may  always  be  rebutted  by  evidence  showing 
that  such  authority  has  not  in  fact  been  given  ;  as  when, 
Remington  for  example,  the  husband  can  show  that  he  has  expressly 

v.  Broad- 

T°LdR82  o  forbidden  his  wife  to  pledge  his  credit  or  already  makes 
her  an  adequate  allowance  for  household  purposes.  If, 
however,  the  husband  has  recognized,  and  taken  on  him- 
self the  liability  in  respect  of,  his  wife's  past  dealings  with 

Debenham    the  tradesman,  he  has  by  his  own  acts  held  her  out  as 

Thesigw,1    his  agent  and  as  having  his  authority,  and  he  will  therefore 

Q.B.  1x403. 


on  such  contracts  as  she  may  make,  unless  and 
until  he  brings  to  the  actual  knowledge  of  the  tradesman 
the  fact  that  her  agency  is  determined. 

different        We  may  contrast  this  relation  with  that  of  partnership. 

partners.  Marriage  does  not  of  itself  create  the  relation  of  agent  and 
principal  :  partnership  does.  The  contract  of  partnership 

53  &  54  Viet,  confers  on  each  partner  an  authority  to  act  for  the  others 

c.  39.  s.  5. 

Hawken  v.  in  the  ordinary  course  of  the  partnership  business.     And 

Bourne, 

S^M.  &  w.  eacn  partner  accepts  a  corresponding  liability  for  the  act 
of  his  fellows. 

The  relations  above  described,  employment  and  mar- 
riage, enable  an  authority  to  be  readily  inferred  from 
conduct.  But  apart  from  these,  the  mere  conduct  of  the 
parties  may  create  an  irresistible  inference  that  an  autho- 
rity has  been  conferred  by  one  upon  the  other. 

•5  East  38.  in  Pickering  v.  Busk  the  plaintiff  allowed  a  broker  to 
purchase  for  him  a  quantity  of  hemp,  which  by  the  plain- 
tiff's desire  was  entered  in  the  place  of  deposit  in  the 
broker's  name.  The  broker  sold  the  hemp  and  it  was 
held  that  the  conduct  of  the  plaintiff  gave  him  authority 
to  do  so. 

at  p.  43  '  Strangers,'  said  Lord  Ellenborough,  '  can  only  look  to  the  act    of 

the  parties  and  to  the  external  indicia  of  property,  and  not  to  the 
private  communications  which  may  pass  between  a  principal  and  his 
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broker ;  and  if  a  person  authorize  another  to  assume  the  apparent 
right  of  disposing  of  property  in  the  ordinary  course  of  trade,  it  must 
be  presumed  that  the  apparent  authority  is  the  real  authority.' 

We  may,  if  we  please,  apply  to  these  cases  (excepting, 
of  course,  partnership)  the  term  agency  by  estoppel.  They 
differ  only  in  the  greater  or  less  readiness  with  which  the 
presumption  will  be  created  by  the  conduct  of  the  parties. 
For  estoppel  means  only  that  a  man  is  not  permitted  to 
resist  an  inference  which  a  reasonable  person  would  neces- 
sarily draw  from  his  words  or  conduct. 

There  may,  on  the  other  hand,  be  cases  in  which  a  man  Members 
is  the  agent  of  another  in  the  sense  that  he  acts  on  his 
behalf,  but  the  circumstances  negative  any  intention  that 
he  should  have  authority  to  pledge  the  other's  credit. 
Such  is  the  case  of  the  committee  of  a  club  who  manage  Fiemyngv. 

the  affairs  of  the  club  on  behalf  of  the  whole  body  of  «M.  &'w. 

172. 

members.     The  committee  have  no  authority,  as  such,  wisev. 

Perpetual 

to  pledge  the  personal  credit  of  individual  members,  nor  Trustee  Co. 

[1903]  A.  C. 

can  they  be  said  to  be  held  out  by  individual  members  as  w- 
having  such  authority. 

Circumstances  operating  upon  the  conduct  of  the  Necessity: 
parties  may  create  in  certain  cases  Agency  from  necessity. 

A  husband  is  bound  to  maintain  his  wife  :  if  therefore  Eastiand  v. 
he  wrongfully  leave  her  without  means  of  subsistence  she  3  Q-  B.  D. 

at  p.  436 ; 

becomes  '  an  agent  of  necessity  to  supply  her  wants  upon  wflss^  v 
his  credit.'  SQ"£D. 

A  carrier  of  goods,  or  a  master  of  a  ship,  may  under  may-create 
certain  circumstances,  in  the  interest  of  his  employer,  agen?y 

quasi  ex 

pledge  his  credit,  and  will  be  considered  to  have  his  contractu. 
authority  to  do  so.     It  has  even  been  held  that  where  p^Jj 
goods  are  exported,  unordered,  or  not  in  correspondence 
with  samples,  the  consignee  has,  in  the  interest  of  the 
consignor,  an  authority  to  effect  a  sale.    In  all  these  cases 
the  relation  of  principal  and  agent  does  not  arise  from 
agreement,  it  is  imposed  by  law  on  the  circumstances  of  the 
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parties.    The  agent  occupies  the  position  of  the  negotiorum 
gestor  of  Roman  Law. 

Batiflca-        It  remains  to  consider  Ratification,  or  the  adoption  by 

A  of  the  benefit  and  liabilities  of  a  contract  made  by  X  on 

his  behalf,  but  without  his  authority. 

The  rules  which  govern  Ratification  may  be  stated 

thus  : — 

rules  The  agent  must  contract  as  agent,  for  a  principal  who 

govern  it.  *s  m  contemplation,  and  who  must  also  be  in  existence  at 

the  time,  for  such  things  as  the  principal  can  and  lawfully 

may  do. 

Wilson  v.  '  An  act  done  for  another,  by  a  person  not  assuming  to  act  for 
M.  &  0.242.  himself,  but  for  such  other  person,  though  without  any  precedent 
authority  whatever,  becomes  the  act  of  the  principal,  if  subsequently 
ratified  by  him.  In  that  case  the  principal  is  bound  by  the  act  whether 
it  be  for  his  detriment  or  his  advantage,  and  whether  it  be  in  tort  or 
in  contract.' 

(a)  The  agent  must  purport  to  contract  as  agent. 
Agency          He  must  not  incur  a  liability  on  his  own  account  and 
declared    ^nen  assign  it  to  some  one  else  under  colour  of  ratification. 
If  he  has  a  principal  and  contracts  in  his  own  name  he 
cannot  divest  himself  of  the  liability  to  have  the  contract 
enforced  against  him  by  the  party  with  whom  he  dealt, 
who  is  entitled  under  such  circumstances  to  the  alternative 
liability  of  the  agent  and  principal.    If  he  has  no  principal 
and  contracts  in  his  own  name  he  can  only  divest  himself 
of  his  rights  and  liabilities  in  favour  of  another  by  assign- 
ment to  that  other,  subject  to  the  rules  laid  down  elsewhere 
Keighiey,     in  this  book  ;  and  in  such  a  case  it  is  immaterial  that  the 

M  axsted 

D^ant'      Person  contracting  intends  to  contract  on  behalf  of  some 
L1^"1  ^'  c*  thkd  person,  if  he  '  at  the  same  time  keeps  his  intention 
locked  up  in  his  own  breast.' 

(6)  The  agent  must  act  for  a  principal  who  is  in  contem- 
plation. 

for  a  con- 
templated     He  must  not  make  a  contract,  as  agent,  with  a  vague 
principal, 
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expectation  that  parties  of  whom  he  is  not  cognizant  at  wiisonv. 

Tumman, 

the  time  will  relieve  him  of  his  liabilities.    The  act  must  6  M.  &  G. 

242. 

be  '  done  for  another  by  a  person  not  assuming  to  act  for 
himself  but  for  such  other  person.' 

Apparent,  though  not  real,  exceptions  to  this  rule 
should  be  noted.  A  broker  may  make  contracts,  as 
agent,  expecting  that  customers  with  whom  he  is  in  the 
habit  of  dealing  will  take  them  off  his  hands.  Thus,  in  watsonv. 

Swann, 

contracts  of  marine  insurance  made  by  an  insurance-  nC.  B., 

N.  S.  769. 

broker,  persons  '  who  are  not  named  or  ascertained  at  the  6  Edw.  7. 

c.  41.  s.  86 

time  the  policy  is  effected  are  allowed  to  come  in  and  take 
the  benefit  of  the  insurance.  But  then  they  must  be  persons 
who  were  contemplated  at  the  time  the  policy  was  made.1 

So  too  where  work  is  done  on  behalf  of  the  estate  of 
a  deceased  person,  if  it  is  done  by  order  of  one  who  after- 
wards becomes  administrator  and  ratifies  the  contract  for 
the  work  so  done,  such  a  ratification  creates  a  binding 
ipromise  to  pay  for  the  work.  Here  the  principal  contem-  in  re 

1  •     «        i  i  i  •      •       Watson,  18 

plated  is  really  the  estate  of  the  deceased  person  ;  this  is  Q.B.D.  n6. 
|in  existence,  although  there  may  be  no  one  capable  of 
|acting  on  its  behalf  until  letters  of  administration  have 
|  been  obtained. 

The  converse  of  these  cases  is  seen  in  Tiedemann  v.  [1899] 
>Ledermann,  where  an  agent,  without  authority  and 
i  fraudulently,  entered  into  a  contract  for  the  sale  of  wheat 
Jin  his  principal's  name,  but  intending  to  avail  himself  of 
jit,  for  his  own  ends.  The  principal  could  nevertheless 
[ratify  and  adopt  the  contract  and  hold  the  buyers  to  their 
i bargain. 

(c)  The  principal  must  be  in  existence. 

This  rule  is  important  in  its  bearing  on  the  liabilities  of  who  is  in 
3ompanies  for  contracts  made  by  the  promoters  on  their 

behalf  before  they  are  formed.    In  Kelner  v.  Baxter  the  L.R.2c.p. 

174. 

promoters  of  a  company  as  yet  unformed  entered  into 
contract  on  its  behalf,  and  the  company  when  duly 
ncorporated  ratified  the  contract.  It  became  bankrupt 
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and  the  defendant  who  had  contracted  as  its  agent  was 
sued  upon  the  contract.  It  was  argued  that  the  liability 
had  passed,  by  ratification,  to  the  company  and  no  longer 
attached  to  the  defendant,  but  the  Court  held  that  this 
could  not  be. 

at  p.  184.  '  Could  the  "  company,"  '  said  Willes,  J.,  '  become  liable  by  a  mere 
ratification  ?  Clearly  not.  Ratification  can  only  be  by  a  person 
ascertained  at  the  time  of  the  act  done, — by  a  person  in  existence 
either  actually  or  in  contemplation  of  law,  as  in  the  case  of  the  assignees 
of  bankrupts,  or  administrators  whose  title  for  the  protection  of  the 
estate  vests  by  relation.' 


[19041  A.  c.      The  rule  was  cited  with  approval  and  adopted  by  the 

1  2O. 

Privy  Council  in  the  later  case  of  the  Natal  Land  Co.  v. 
Pauline  Colliery  Syndicate. 

(d)    The  agent  must  contract  for  such  things  as  the 
principal  can,  and  lawfully  may  do. 
Birdv.  A  man  may  adopt  the  wrongful  act  of  another  so  as 

Brown,  J 

if  ami  I99'    *°  ma>ke  himself  civilly  responsible  :  but  if  an  agent  enter 


am 


a  contract  on  behalf  of  a  principal  who  is  incapable 
00^1893]  °^  making  it,  or  if  he  enter  into  an  illegal  contract,  no 
ratification  is  possible.     The  transaction  is  void,  in  the 
one  case  from  the  incapacity  of  the  principal,  in  the  other 
from  the  illegality  of  the  act. 
Brook  v.          On  this  last  ground  it  has  been  held  that  a  forged 

Hook,  L.  R. 

6  EX.  89.     signature  cannot  be  ratified,  so  as  to  constitute  a  defence 

McKenzie          ° 

y.British     f,o   criminal    proceedings.      But   is   ratification   here   in 

Linen  Co., 

6  A.  c.  99.  question  ?  For  one  who  forges  the  signature  of  another 
is  not  an  agent,  actually  or  in  contemplation.  The  forger 
does  not  act  for  another  ;  he  personates  the  man  whose 
signature  he  forges. 

(e)  The  principal  can  only  ratify  the  act  of  the  agent, 
if  at  the  time  when  he  purports  to  ratify  he  could  himself 
do  the  act  in  question. 

Thus  a  contract  of  insurance  made  by  an  agent  without 
his  principal's  authority  cannot  be  ratified  by  the  principal 
after  he  has  become  aware  that  the  event  insured  against 
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lhas  in  fact  occurred.     The  principal  could  not  himself 
insure  in  such  circumstances  and  he  is  not  permitted  to 
bake  advantage  of  the  agent's  unauthorized  act. 
It  is,  however,  to  be  noted  that  contracts  of  marine  Groverv. 

.  i«ii  i         Matthews, 

insurance  form  a  singular  exception  to  this  rule  ;   but  the  [IQIQ]  a 
Courts  have  stated  that  the  exception  is  an  anomalous 
jne  and  is  not  to  be  extended. 

• 

The  principal  who  accepts  the  contract  made  on  his  Principal 
aehalf  by  one  whom  he  thereby  undertakes  to  regard  as  by^orda 
lis  agent,  may,  as  in  the  acceptance  of  any  other  simple  °r  c°n' 
;ontract,  signify  his  assent  by  words  or  by  conduct.    He 
nay  avow  his  responsibility  for  the  act  of  his  agent,  or 
|ie  may  take  the  benefit  of  it,  or  otherwise  by  acquiescence 
n  what  is  done  create  a  presumption  of  authority  given, 
where  conduct  is  relied  upon  as  constituting  ratification 
.he  relations  of  the  parties  and  their  ordinary  course  of 
jlealing  may  create  a  greater  or  less  presumption  that  the 
principal  is  liable. 


Effect  of  the  Relation  of  Principal  and  Agent 

• 

THE  effects  of  the  relation  of  Principal  and  Agent  when 
created  as  described  above  may  be  thus  arranged. 

1.  The  rights  and  liabilities  of  principal  and  agent 
inter  se. 

2.  The  rights  and  liabilities  of  the  parties  where  an 
agent  contracts  as  agent  for  a  named  principal. 

3.  The  rights  and  liabilities  of  the  parties  where  an 
agent  contracts  for  a  principal  whose  name  he  does  not 
disclose. 

4.  The  rights  and  liabilities  of  the  parties  where  an 
agent  contracts  in  his  own  name  but  in  reality  for  a 
principal  whose  existence  he  does  not  disclose. 

I.    THE  BIGHTS  AND  LIABILITIES  OF  PRINCIPAL  AND 
AGENT  inter  se. 

Relations  The  relations  of  principal  and  agent  inter  se  are  made 
pal  and  up  of  the  ordinary  relations  of  employer  and  employed, 
ageat<  and  of  those  which  spring  from  the  special  business  of  an 

agent  to  bring  two  parties  together  for  the  purpose  of 

making    a    contract — to    establish    privity    of    contract 

between  his  employer  and  third  parties. 

Duty  of  The  principal  must  pay  the  agent  such  commission,  or 
tc^indem-  reward  for  the  employment,  as  may  be  agreed  upon 
reward  between  them.  He  must  also  indemnify  the  agent  for  ; 

acts  lawfully  done  and  liabilities  incurred  in  the  execution  I 

of  his  authority. 

of  agent         The  agent  is  bound,  like  every  person  who  enters  into  ! 
diligence?  a  contract  of  employment,  to  account  for  such  property  ' 
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>f  his  employer  as  comes  into  his  hands  in  the  course  of 
ihe  employment;  to  use  ordinary  diligence  in  the  discharge 
)f  his  duties  ;  to  display  any  special  skill  or  capacity  Jenkins  v. 

i'ii  r  i     •  tfentham, 

vhich  he  may  profess  for  the  work  in  hand.  »s  c.  B.  i«5. 

There  are  besides  these  ordinary  relations  of  employer 
wid  employed  certain  duties,  owing  by  the  agent  to  the 
principal,  which  arise  from  the  confidential  character  of 
.he  relations  created  by  contractual  agency. 

(i)  The  agent  must  make  no  profit  out  of  transactions  (i)  Agent 
nto  which  he  may  enter  on  behalf  of  his  principal  in  the  J^pr™fi  ^ 
jourse  of  the  employment  beyond  the  commission  or  other  than 
•emuneration  agreed  upon  between  them.  mission : 

Where  an  agent  is  promised  a  reward  or  payment  which 
night  induce  him  to  act  disloyally  to  his  employer,  or 
night  diminish  his  interest  in  the  affairs  of  his  employer, 
le  cannot  recover  the  money  promised  to  him.  If  he 
>btains  money  by  a  transaction  of  this  nature,  he  is  bound 

0  account  for  it  to  his  principal,  or  pay  it  over  to  him. 
'f  he  does  not  do  so  the  money  can  be  recovered  by  the 
irincipal  as  a  debt  due  to  the  principal. 

An  engineer  in  the  employ  of  a  Railway  Company  was  cannot 
promised  by  the  defendant  Company  a  commission  the  promised 
tonsideration  for  which  was,  partly  the  superintendence  of  reward» 

Harrington 

iheir  work,  partly  the  use  of  his  influence  with  the  Railway  Grliln°ria 
itompany  to  obtain  an  acceptance  by  them  of  a  tender  fqiR  °>; 
nade  by  his  new  employers.    He  did  not  appear  in  fact  549 
jo  have  advised  his  first  employers  to  their  prejudice, 
>ut  it  was  held  that  he  could  not  recover  in  an  action 
; nought  for  this  commission.     '  It  needs  no  authority  to 
how  that,  even  though  the  employers  are  not  actually 
tijured  and  the  bribe  fails  to  have  the  intended  effect, 
;  contract  such  as  this  is  a  corrupt  one  and  cannot  be 
nforced.' 

1  In  Andrews  v,  Ramsay  the  plaintiff,  a  builder,  engaged  [iwai 
(he  defendant,  an  auctioneer,  to  sell  some  property  on 

he  terms  that  he  should  receive  £50  commission.  Ramsay 
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must  ac-    sold  the  property  and  received  £20  commission  from  the 
purchaser.    It  was  held  that  he  was  not  only  bound  to  pay 


ceived,      over  this  £20  to  his  employer,  but  that  he  was  not  entitled 

to  princi- 

pal or  his  to  the  £50  commission  promised,  and  that  though  this 
tativesT   sum  nacl  already  been  paid  it  could  be  recovered.     It 

would  be  easy  to  multiply  illustrations  of  this  principle. 
Lister  &  GO.      But  the  agent  is  his  principal's  debtor,  not  his  trustee 

v.Stubbs,4s  ,  -i          -rr    .  i  .      .  i    •       i        • 

ch.  D.  15.    for  money  so  received,     if  the  money  is  invested  in  land 
or  securities,  these  cannot  be  claimed  by  the  principal, 
any  more  than  he  can  claim  profits  made  out  of  the  money  \ 
the  agent  has   had.     The  money  constitutes  a  debt  due 
to  the  principal,  and  it  is  this  that  he  can  recover. 
offer  of          It  is  open  to  the  principal  who  discovers  that  his  agent 
makes       nas  been  paid  or  promised,  by  the  other  party,  a  reward 
contract    for  bringing  about  the  contract,  to  repudiate  the  transac- 
tion.    Nor  is  it  material  to  inquire  what  was  the  effect  ofl' 
shipway  v.  the  payment  or  promise  on  the  mind  of  the  agent  ;    no 

Broadwood,  ln  ,  ,  .  .  . 

[1899,1        man  can  be  allowed  to  have  an  interest  which  conflicts 

'Q-B.S73- 

with  his  duty. 
6Edw.  7,         The  Prevention  of  Corruption  Act,  1906,  now  makes 

c.  34. 

corrupt  transactions  of  all  kinds  by  or  with  agents  criminal 
offences  also  and  punishable  by  fine  and  imprisonment. 
(2)  May         (2)  The  agent  may  not  depart  from  his  character  as  j 
comeprin-  agen*  an(l  become  a  principal  party  to  the  transaction, 
cipal  as     even  though  this  change  of  attitude  do  not  result  in  injury 
his  em-      to  his  employer.    If  a  man  is  employed  to  buy  or  sell  on 
Le^story    behalf  of  another  he  may  not  himself  sell  to  his  employer 
H  ££?%'  or  buy  of  him. 

Nor,  if  he  is  employed  to  bring  his  principal  into  con- 
tractual relations  with  others,  may  he  assume  the  position 
of  the  other  contracting  party. 

In  illustrating  these  propositions  we  may  usefully  dis- 
tinguish  employment  to  buy  upon  commission,  from 
employment  to  represent  a  buyer  or  seller  :  the  one  is 
commission  agency,  which  is  not  agency  in  the  strict  sense 
of  the  word,  the  other  is  genuine  agency. 
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(a)  A  may  agree  with  X  to  purchase  goods  of  X  at  Compare 

f       i  mi  •  i  *        i      (°)  sale, 

a  price  fixed  upon.  This  is  a  simple  contract  of  sale 
and  each  party  makes  the  best  bargain  for  himself  that 
he  can. 

(6)  Or  A  may  agree  with  X  that  X  shall  endeavour  to  (6)  com- 
procure  certain  goods  and  when  procured  sell  them  to  A,  agency, 
receiving  not  only  the  price  at  which  the  goods  were 
purchased  but  a  commission  or  reward  for  his  exertions 
in  procuring  them. 

Here  we  have  a  contract  of  sale  with  a  contract  of 

smployment  added  to  it,  such  as  is  usually  entered  into  by 

3,  commission  agent  or  merchant,  who  supplies  goods  to 

i  foreign  correspondent.     In  such  a  case  the  seller  pro- 

jures  and  sells  the  goods  not  at  the  highest  but  at  the 

west  price  at  which  they  are  obtainable  :  what  he  gains 

y  the  transaction  is  not  a  profit  on  the  price  of  the  goods 

ut  a  payment  by  way  of  commission.  'which  binds  him  Ireland  v. 

Livingston, 

o  supply  them  according  to  the  terms  of  the  order  or  as  L-R 

leaply  as  he  can. 

If  a  seller  of  goods  warrants  them  to  be  of  a  certain 
uality  he  is  liable  to  the  buyer,  on  the  non-fulfilment  of 
he  warranty,  for  the  difference  in  value  between  the 
oods  promised  and  those  actually  supplied.  If  a  com- 
lission  agent  promises  to  procure  goods  of  a  certain 
uality  and  fails  to  do  so  the  measure  of  damages  is  the 
ss  which  his  employer  has  actually  sustained,  not  the  RedeVi,  &c., 
rofit  which  he  might  have  made.  A  seller  of  goods  with  3°2- 

warranty  promises  that  they  shall  possess  a  certain  cassa- 

boglou  v. 

uality.     A  commission  agent  only  undertakes  to  do  his  S'^V1 
est  to  obtain  goods  of  such  a  quality  for  his  employer. 
And  here  the  person  employed  has  no  authority  to 
edge  his  employer's  credit  to  other  parties,  but  under  - 
simply  to  obtain  and  supply  the  goods  ordered  on 


best  terms.     Yet  it  would  seem  that  he  might  not,  Rothschild 
ithout  his  employer's  assent,  supply  the  goods  himself,  man™°Dow 
i  though  they  were  the  best  obtainable  and  supplied  at 
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the  lowest  market  price.     This  is  an  implied  term  in  his 

contract  of  employment. 

and  (c)  (c)  Or  thirdly,  A  may  agree  with  X  that  in  consideration 
brokerage.  Q|  &  commission  paid  to  X  he  shall  make  a  bargain  for  A 

with  some  third  party.     X  is  then  an  agent  in  the  true 

sense  of  the  word,  a  medium  of  communication  to  establish 

privity  of  contract  between  two  parties. 

Ageut  to  Under  these  circumstances  it  is  imperative  upon  X  that 
contract  ne  should  not  divest  himself  of  his  character  of  agent  and 
must.  become  a  principal  party  to  the  transaction.  This  may 

remain 

agent.  be  said  to  arise  from  the  fiduciary  relation  of  agent  and 
principal :  the  agent  is  bound  to  do  the  best  he  can  for 
his  principal ;  if  he  put  himself  hi  a  position  in  which  he 
has  an  interest  in  direct  antagonism  to  this  duty,  it  is  diffi- 
cult to  suppose  that  the  special  knowledge,  on  the  strength 
of  which  he  was  employed,  is  not  exercised  to  the  dis- 
advantage  of  his  employer.  Thus  if  a  solicitor  employed  to 
effect  a  sale  of  property  purchase  it,  nominally  for  another, 
but  really  for  himself,  the  purchase  cannot  be  enforced. 

Not  merely  does  the  agent  under  such  circumstances 
create  for  himself  an  interest  antagonistic  to  his  duty  :  he 
fails  to  do  that  which  he  is  employed  to  do,  namely,  to 
establish  a  contractual  relation  between  his  employer  and 
some  other  party.  The  employer  may  sustain  no  loss,  but 
he  has  not  got  what  he  bargained  for. 

Robinson  v.  Robinson  gave  an  order  to  Mollet,  a  broker  in  the 
L0Re"h.L.  tallow  trade,  for  the  purchase  of  a  quantity  of  tallow. 
In  accordance  with  a  custom  of  the  market  unknown  to 
Robinson,  the  broker  did  not  establish  privity  of  contract 
between  his  client  and  a  seller,  but  simply  appropriated 
to  him  an  amount  of  tallow,  corresponding  to  the  order, 
which  he  had  purchased  from  a  selling  broker. 

It  was  held  that  Robinson  could  not  be  required  to 
accept  goods  on  these  terms,  and  that  he  was  not  bound 
by  a  custom  of  which  he  was  not  aware  and  which  altered 
the  '  intrinsic  character  '  of  the  contract. 
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In  Johnson  v.  Kearley  the  law  on  this  subject  was  thus  y??8! 
stated  by  Fletcher  Moulton,  L.  J.  : — 

'  To  add  on  to  the  price  of  the  article  bought  an  arbitrary  sum  is  at  p.  528. 
a  taking  of  profit  and  not  a  commission  and  is  compatible  only  with 
a  sale  and  resale.  It  is  absolutely  inconsistent  with  the  duty  of  an 
agent  for  purchase,  inasmuch  as  it  is  the  essential  idea  of  a  purchase 
through  a  broker  or  any  other  agent  of  the  kind  that  the  whole  benefit 
of  the  purchase  should  go  to  the  principal  and  that  the  sole  interest  of 
the  agent  should  be  in  the  commission  allowed  him  by  his  principal. 
The  office  of  a  broker  is  to  make  privity  of  contract  between  two  prin- 
cipals and  this  is  utterly  incompatible  with  making  a  contract  at  one 
price  with  the  one  and  a  corresponding  contract  at  another  price  with 
the  other.' 

(3)  The  agent  may  not,  as  a  rule,  depute  another  person  (3)  May 
to  do  that  which  he  has  undertaken  to  do.  gate  e 

The  reason  of  this  rule,  and  its  limitations,  are  thus  authority. 
stated  by  Thesiger,  L.  J.,  in  De  Biissche  v.  Alt : —  8Ch.D.3Jo. 

4  As  a  general  rule,  no  doubt,  the  maxim  ddegatus  non  potest  delegare 
pplies  so  as  to  prevent  an  agent  from  establishing  the  relationship 
of  principal  and  agent  between  his  own  principal  and  a  third  person  ; 
but  this  maxim  when  analysed  merely  imports  that  an  agent  cannot, 
without  authority  from  his  principal,  devolve  upon  another  obligations 
.'A3  the  principal  which  he  has  himself  undertaken  personally  to  fulfil ; 
iind  that  inasmuch  as  confidence  in  the  particular  person  employed 
s  at  the  root  of  the  contract  of  agency,  such  authority  cannot  be 
m  plied  as  an  ordinary  incident  to  the  contract.' 

The  Lord  Justice  points  out  that  there  are  occasions 
Lvhen  such  an  authority  must  needs  be  implied,  occasions 
springing  from  the  conduct  of  the  parties,  the  usage  of 
li  trade,  the  nature  of  a  business,  or  an  unforeseen  emer- 
gency, '  and  that  when  such  implied  authority  exists  and 
Is  duly  exercised,  privity  of  contract  arises  between  the 
principal  and  the  substitute,  and  the  latter  becomes  as 
esponsible  to  the  former  for  the  due  discharge  of  the 
;luties  which  his  employment  casts  on  him,  as  if  he  had 
!>een  appointed  agent  by  the  principal  himself.'  The 
jstablishment  of  the  fiduciary  relation  between  principal 
jnd  sub-agent  follows  where  privity  of  contract  exists 
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[1905]         between  the  two,  as  is  shown  in  Powell  &  Thomas  v.  Evan 

i  K.  B.  ii. 

Jones  &  Co. 

The  rule  is  really  an  illustration  of  the  more  general 
rule  that  liabilities  under  a  contract  may  not  be  assigned 
without  the  consent  of  the  promisee. 

But  where  there  is  no  such  implied  authority  and  the 

agent  employs  a  sub -agent  for  his  own  convenience,  no 

NewZea-     privity  of  contract  arises  between  the  principal  and  the 

land  Co.  v.     x 

WQtSBnb  sub -agent.  On  default  of  the  agent  the  principal  cannot 
intervene  as  an  undisclosed  principal  to  the  contract 
between  agent  and  sub-agent.  Nor  can  he  treat  the  sub- 
agent  as  one  employed  by  him,  and  follow  and  reclaim 
property  which  has  passed  into  the  sub-agent's  hands. 


II.  RIGHTS  AND  LIABILITIES  OF  THE  PARTIES  WHERE 
AGENT  CONTRACTS  FOR  A  NAMED  PRINCIPAL. 

Agent  for       Where  an  agent  contracts,  as  agent,  for  a  named  princi- 
principal    Pa^  so  that  the  other  party  to  the  contract  looks  througl 

the  agent  to  a  principal  whose  name  is  disclosed,  it 
drops  out  be  laid  down,  as  a  general  rule,  that  the  agent  drops  out 
contract     °^  the  transaction  so  soon  as  the  contract  is  made, 
made,  Where  the  transaction  takes  this  form  only  two  mattei 

arise  for  discussion  :  the  nature  and  extent  of  the  agent's 
authority  ;  and  the  rights  of  the  parties  where  an  agent 
enters  into  contracts,  either  without  authority,  or 
excess  of  an  authority  given  to  him. 

An  idle  distinction  has  been  drawn  between  general  am 

special  agents,  as  though  they  possessed  two  sorts  of 

authority  different  in  kind  from  one  another.     There 

no  such  difference. 

whether         If  John  Styles,  having  authority  to  act  on  behalf  of 

isUgenera^  Richard  Roe  and  describing  himself  as  agent  for  Richarc 

or  special.  RlOG}  makes  a  contract  on  Roe's  behalf  with  John  Doe, 

he  brings  Roe  and  Doe  into  the  relation  of  two  contracting 

parties,  and  himself  drops  out.     The  authority  may  have 
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been  wide  or  narrow,  general  or  special,  but  the  difference 
is  only  one  of  degree. 

For  instance,  X  sends  A  to  offer  £100  for  M'a  horse 
Robin  Hood,  or  to  buy  the  horse  for  a  price  not  exceeding 
£100,  or  for  as  low  a  price  as  he  can,  or  to  buy  the  best 
horse  in  M's  stable  at  the  lowest  price  ;  or  X  sends  A  to 
London  to  get  the  best  horse  he  can  at  the  lowest  price  ; 
or  X  agrees  with  A  that  A  shall  keep  him  supplied  with 
horses  of  a  certain  sort  and  provide  for  their  keep  :  all 
these  cases  differ  from  one  another  in  nothing  but  the 
extent  of  the  authority  given  ;  there  is  no  difference  in 
kind  between  any  one  of  the  cases  and  any  other  :  in 
none  of  them  does  A  incur  any  personal  liability  to  M  or 
any  one  with  whom  he  contracts  on  behalf  of  X  so  long 
as  he  acts  as  agent,  names  his  principal,  and  keeps  within 
the  limits  of  his  authority. 

It  should  be  observed — indeed  it  follows  from  what  has 
been  said — that  X  cannot  by  private  communications  with 
A  limit  the  authority  which  he  has  allowed  A  to  assume. 

'  There  are  two  cases  in  which  a  principal  becomes  liable  for  the   Maddick  v. 
acts  of  his  agent :    one  where  the  agent  acts  within  the  limits  of  his   c.aR,  N.'s. 
authority,  the  other  where  he  transgresses  the  actual  limits  but  acts  393< 
within  the  apparent  limits,  where  those  apparent  limits  have  been 
sanctioned  by  the  principal.' 

Jones  employed  Bushell  as  manager  of  his  business,   Edmunds  v. 

'     Bushell  and 

and  it  was  incidental  to  the  business  that  bills  should  be  J°"esi L  R- 

i  Q.  B.  97. 

drawn  and  accepted  from  time  to  time  by  the  manager. 
Jones,  however,  forbade  Bushell  to  draw  and  accept  bills. 
Bushell  accepted  some  bills,  Jones  was  sued  upon  them 
and  was  held  liable.  '  If  a  man  employs  another  as  an 
agent  in  a  character  which  involves  a  particular  authority, 
he  cannot  by  a  secret  reservation  divest  him  of  that 
authority.' 

Sheward  employed  his  brother  to  sell  a  horse  to  Howard,  Howard  v. 

'    Sheward, 

expressly  desiring  him  not  to  warrant  the  horse.     The  L.R.*C.P. 

148- 

brother    nevertheless    gave    a    warranty,    and   when   it 

EC  2 
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appeared  that  the  horse  was  not  in  fact  sound,  Howard 
sued  Sheward,  and  obtained  damages  for  the  breach  of 
warranty.  The  brother's  authority  'was  an  ostensible 
authority,  which  could  not  be  negatived  by  showing 
a  secret  understanding  between  the  horse-dealer  and  his 
servant  that  the  latter  was  not  to  warrant.' 

We  may  note  the  authority  with  which  certain  kinds  of 
agents  are  invested  in  the  ordinary  course  of  their  employ- 
ment. 

Auc-  (a)  An  auctioneer  is  an  agent  to  sell  goods  at  a  public 

auction.  He  is  primarily  an  agent  for  the  seller,  but, 
upon  the  goods  being  knocked  down,  he  becomes  also  the 
agent  of  the  buyer  ;  he  is  so  for  the  purpose  of  recording 

Beii  v.  Bails,  the  bidding  '  at  the  time  and  as  part  of  the  transaction'  so 

1 1897]  i  Ch.  l 

°7J-  as  to  provide  a  memorandum  within  the  meaning  of  the 

4th  section  of  the  Statute  of  Frauds  and  of  the  Sale  of 
Goods  Act.  He  has  not  merely  an  authority  to  sell,  but 
actual  possession  of  the  goods,  and  a  lien  upon  them  for 
his  charges.  He  may  sue  the  purchaser  in  his  own  name, 
and  even  where  he  contracts  avowedly  as  agent,  and  for 
a  known  principal,  he  may  introduce  such  terms  into  the 

wooifev.     contract  made  with  the  buyer  as  to  render  himself  per- 

Horne,  2 

Q.  B.D.  355-  Anally  liable. 

But  the  principal  will  be  bound  if  the  auctioneer  act 

within  his  apparent  authority,  though  he  disobey  instruc- 

Rainbowv.  tions  privately  given.     An  auctioneer  through  inadver- 

Howkins, 

^j*>4£  26  tence  and  contrary  to  instructions  put  up  an  article  for 

sale  without  reserve.     His  principal  was  bound  by  the 

M«Manus  v.  terms  of  sale.    But  where  there  is  a  sale  by  auction  with 

[wo;]8011  '   notice  that  it  is  subject  to  a  reserve,  the  auctioneer  has 

2  K.  13.  i* 

no  authority  to  accept  a  bid  less  than  the  reserve  fixed, 
and  cannot  bind  his  principal  by  doing  so. 

Factor.  (&)  A  factor  by  the  rules  of  Common  Law  and  of 
mercantile  usage  is  an  agent  to  whom  goods  are  consigned 
for  the  purpose  of  sale,  and  he  has  possession  of  the  goods, 
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authority  to  sell  them  in  his  own  name,  and  a  general 
discretion  as  to  their  sale.  He  may  sell  on  the  usual  terms 
of  credit,  may  receive  the  price,  and  give  a  good  discharge 
to  the  buyer. 

He  further  has  a  lien  upon  the  goods  for  the  balance  of 
account  as  between  himself  and  his  principal,  and  an 
insurable  interest  in  them.  Such  is  the  authority  of 
a  factor  at  Common  Law,  an  authority  which  the  principal  Pickering 

.  v.  Busk, 

cannot  restrict,  as  against  third  parties,  by  instructions  »s  East  38. 
privately  given  to  his  agent. 

By  the  Factors  Act,  1880,  which  consolidates  earlier  s»&.wvict. 

c.  44. 

statutes  on  the  subject,  the  presumed  authority  of  the 
factor  is  extended.    Persons  who,  in  good  faith,  advance 
money  on  the  security  of  goods  or  documents  of  title  are 
thereby  entitled  to  assume  that  the  possession  of  the 
goods  1,  or  of  the  documents  of  title  to  them,  carries  with 
it  an  authority  to  pledge  them  ;  and  this  is  so  even  though  weiner  v. 
as  between  the  factor  and  his  principal  the  authority  is  [IQIO]' 
expressly  withheld. 

And  so  long  as  the  agent  is  left  in  possession  of  the 
goods  revocation  of  authority  by  the  principal  does  not 
prejudice  the  right  of  the  buyer  or  pledgee  if  the  latter 
has  not  notice  of  the  revocation  at  the  time  of  the  sale  or 
pledge. 

(c)  A  broker  is  an  agent  primarily  to  establish  privity  Broker. 
of  contract  between  two  parties.  Where  he  is  a  broker 
for  sale  he  has  not  possession  of  the  goods,  and  so  he  has 
not  the  authority  thence  arising  which  a  factor  enjoys. 
Nor  has  he  authority  to  sue  in  his  own  name  on  contracts 
made  by  him. 

The  forms  of  a  broker's  notes  of  sale  may  be  useful  as 
illustrating  what  has  hereafter  to  be  said  with  reference 
to  the  liabilities  of  parties  where  an  agent  contracts  for 

1  Possession  by  one  who  has  '  bought  or  agreed  to  buy  goods  '  carries  with   Helby  v. 
.b  this  authority  to  pledge  :  but  possession,  with  an  option  to  buy  or  return,   TI^Q 
ioes  not.  471. 
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a  principal  whose  name  or  whose  existence  he  does  not 
disclose. 

When  a  broker  makes  a  contract  he  puts  the  terms  into 

writing  and  delivers  to  each  party  a  copy  signed  by  him. 

The  copy  delivered  to  the  seller  is  called  the  sold  note, 

that  delivered  to  the  buyer  is  called  the  bought  note. 

Forms  of    The  sold  note  begins  '  Sold  for  A  to  X  '  and  is  signed 

and  sold     '  M  broker,'  the  bought  note  begins  '  Bought  for  X  of  A  ' 

and  is  signed  '  M  broker.'    But  the  forms  may  vary  and 

with  them  the  broker's  liability.    We  will  follow  these  in 

the  sold  note. 

(i)  '  Sold  for  A  to  X  '  (signed)  '  M  broker.'  Here  the 
Fenrton,v'  broker  cannot  be  made  liable  or  acquire  rights  upon  the 
L.^R.  5  EX.  con^rac^  .  ne  acfa  ag  agent  for  a  named  principal. 

(ii)  '  Sold  for  you  to  our  principals  '  (signed)  '  M  broker.' 
Murton'.  Here  the  broker  acts  as  agent,  but  for  a  principal  whom 
L..R./Q.  B.  ^  ^Qgg  no£  name.  He  can  only  be  made  liable  by  the 
lowditch  v'  usage  °f  the  trade  if  such  can  be  proved  to  exist. 

(iii)  '  Sold  by  you  to  me  '  (signed)  '  M.  '  Here  we  suppose 
that  the  broker  has  a  principal,  though  his  existence  is 
not  disclosed,  nor  does  the  broker  sign  as  agent.  He  is 
personally  liable,  though  the  seller  may  prefer  to  take,  and 
may  take,  the  liability  of  the  principal  when  disclosed  ; 
834!'  &  W  and  the  principal  may  intervene  and  take  the  benefit  of 

the  contract. 

Coinrnis-        (d)    A  commission  agent  is,  as  was  described  above, 

'  '  a  person  employed,  not  to  establish  privity  of  contract 

between  his  employer  and  other  parties,  but  to  buy  or 

Listen,  sell  goods  for  him  on  the  best  possible  terms,  receiving 

i^R.5H.L.  a  commission  as  the  reward  of  his  exertions. 

Dd  credere     (e)   A  del  credere  agent  is  an  agent  for  the  purpose  of 

sale,  and  one  who  also  gives  (in  consideration  of  a  higher 

remuneration)  an  undertaking  to  his  employer  that  the 

parties  with  whom  he  is  brought  into  contractual  relations 

will  pay  the  money  which  may  become  due  under  the 

contract  into  which  they  enter. 


374!  R  D' 


India 


Chap.  XX      CONTRACTING  FOR  NAMED  PRINCIPAL          423 

He  does  therefore  promise  to  '  answer  for  the  default  ' 
of  another,  and  his  contract  would  at  first  sight  appear 
to  require  evidence  in  writing,  by  reason  of  s.  4  of  the 
Statute  of  Frauds.  The  Courts  have  held,  however,  that 
where  the  obligation  to  answer  for  another's  default  is  Rubber  Co. 

v.  Martin, 

only  an  incident  in  a  larger  contract  (e.  g.  of  del  credere  ^^V^'8' 
agency),  then  s.  4  has  no  application,  and  no  note  or 
memorandum  in  writing  is  necessary. 

But   the  del   credere   agent  does  not  guarantee   the  Gabriel  v. 

Churchill  & 

performance  of  the  contract  otherwise  than  as  regards  Sim,[i9i4] 

3  K.  D.  1272. 

payment  ;  and  thus  cannot  be  sued  by  a  vendor  of  goods 
whom  he  has  brought  into  contractual  relations  with  a 
purchaser,  because  the  purchaser  refuses  to  take  delivery. 

We  have  said  that  the  agent  contracting  within  his  Agent  can. 
authority  for  a  named  principal  drops  out  of  the  transac-  notsu®or 
tion.    As  a  rule  he  acquires  neither  rights  nor  liabilities 
on  a  contract  so  made. 

Plainly  he  cannot  sue  ;    for  the  party  with  whom  he 
contracted  has  been  induced  by  him  to  look  to  the  named 
principal,  and  cannot,  unless  he  so  choose,  be  made  liable  Bickerton 
to  one  with  whom  he  dealt  merely  as  the  mouthpiece  of  5  M.U&  s.1 
another. 

And  this  is  so  though  the  professed  agent  be  the  real 
principal.    If  John  Styles  agrees  to  sell  his  goods  to  John 
Doe  describing  himself  as  the  agent,  and  the  goods  as  the 
property,  of  Richard  Roe,  he  cannot  enforce  the  contract,  Lewisv 
for  it  was  not  made  with  him.  i8CQ.0B05o^ 

With  a  few  exceptions  he  cannot  be  sued  l.  Ex- 

An  agent  who  makes  himself  a  party  to  a  deed  is  bound 
thereby,  though  he  is  described  as  agent.     This  arises 
from   the   formal   character   of   the   contract,   and  the 
technical  rule  that  '  those  only  can  sue  or  be  sued  upon  an  Beckha 
indenture  who  are  named  or  described  in  it  as  parties.'       M"*  w?95. 

1  Parol  contracts  may  be  framed  so  as  to  leave  it  uncertain  whether  Lennard  v. 
the  agent  meant  to  make  himself  personally  liable.  But  these  do  not  Robinson/5 
affect  the  rule.  '  *  B'  l25' 


am  v. 
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Foreign  It  is  said  that  an  agent  who  contracts  on  behalf  of 
a  foreign  principal  has,  by  the  custom  of  merchants,  no 

^rltokeTg  authority  to  pledge  his  employer's  credit  and  becomes 

L.^R.7Q.B.  personaiiy  liable  on  the  contract.  Recent  decisions  make 
it  doubtful  if  this  rule  still  exists.  There  may  have  been 
good  reasons  for  it  in  former  days  before  the  development 
of  modern  means  of  communication  with  foreign  countries  ; 

Miner,  Gibb  but  to-day  these  no  longer  hold  good.    At  most  there  may 

v.  Smith  & 

Tyrei^igi?]  be  a  presumption  that  an  agent  acting  for  a  foreign 
principal  has  no  authority  to  pledge  his  principal's  credit, 
but  this  presumption  may  be  rebutted  by  evidence  of 
facts  showing  that  the  agent  assumed  no  personal  liability. 
And  in  any  case  the  custom,  if  it  exists,  is  one  which 
makes  the  agent  liable  to  the  exclusion  of  the  principal, 
and  cannot  prevail  if  inconsistent  with  the  actual  terms 
of  the  contract. 

Non-  If  an  agent  contracts  on  behalf  of  a  principal  who  does 

principal.  n°t  exist  or  cannot  contract,  he  is  personally  liable  on 

a  contract  so  made. 

L.  R.3C.P.  The  case  of  Kelner  v.  Baxter  was  cited  above  to  show 
that  a  company  cannot  ratify  contracts  made  on  its  behalf 
before  it  was  incorporated  :  the  same  case  establishes 
the  rule  that  the  agent  so  contracting  incurs  the  liabilities 
which  the  company  cannot  by  ratification  assume.  '  Both 
upon  principle  and  upon  authority,'  said  Willes,  J.,  'it 
seems  to  me  that  the  company  never  could  be  liable  upon 
this  contract,  and  construing  this  document  ut  res  magis 
valeat  quam  pereat,  we  must  assume  that  the  parties 
contemplated  that  the  persons  signing  it  would  be  per- 
sonally liable.' 

Remedies  K  a  man  contracts  as  agent,  but  without  authority  real 
alenTwho  or  ostensible,  for  a  principal  whom  he  names,  he  cannot 
contracts  bm(j  hjg  alleged  principal  or  himself  by  the  contract  :  but 

without 

authority,  the  party  whom  he  induced  to  contract  with  him  has  one 
of  two  remedies. 

(a)   If  the  alleged  agent  honestly  believed  that  he  had 
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,n  authority  which  he  did  not  possess  he  may  be  sued   Warranty 
ipon  a  warranty  of  authority.  thorlty. 

This  is  an  implied  promise  to  the  other  party  that  in 
lonsideration  of  his  making  the  contract  the  professed 
»gent  undertakes  that  he  is  acting  with  the  authority  of 
b  principal. 

This  rule  does  not  apply  only  to  transactions  or  represen-  |^al£e>;. v> 
ations  which  would  result  in  contract ;  it  extends  to  any  fjffifc  c> 
epresentation  of  authority  whereby  one  induces  another   I14- 

0  act  to  his  detriment. 

'  Persons  who  induce  others  to  act  on  the  supposition  that  they  Richardson 

iave  authority  to  enter  into  a  binding  contract  on  behalf  of  third  l^n<  L.'R™ 

•ersons,  on  it  turning  out  that  they  have  no  such  authority,  may  be  6  °--  B-  2?6- 
ued  for  damages  for  the  breach  of  an  implied  warranty  of  authority. 

nhis  was  decided  in  Collen  v.  Wright  and  other  cases.'  8E.&  8.647. 

The  liability  may  be  treated — as  it  has  been  by  the 
}ourt  of  Appeal — as  an  exception  to  the  general  rule  of  Firbank-s 
aw  that  '  an  action  for  damages  will  not  lie  against  a  per-  Hum phr«gs, 
on  who  honestly  makes  a  misrepresentation  which  mis- 
eads  another.'    But  if  that  were  so  the  right  of  action, 
>eing  no  longer  based  on  contract  but  on  wrong,  would 
iiot  survive  to  the  representatives  of  the  injured  party. 

1  The   relation   is  really  one   of   contract  ;     '  the  true 
>rinciple,'  says  Buckley,  L.  J.,  in  Yonge  v.  Toynbee,  *  as  [io«o] 

I  ix.  LJ.  elt 

educed  from  the  authorities,  rests,  I  think,  not  upon  p-228- 
srong  or  omission  of  right  on  the  part  of  the  agent,  but 
pon  implied  contract.'  This  same  case  lays  down  that 
tie  warranty  is  a  continuing  warranty  and  therefore  the 
gent  is  liable  even  though  his  authority  be  determined 
without  his  knowledge,  as  by  the  death  or  insanity  of  the 
rincipal. 

(6)    If  the  professed  agent  knew  that  he  had  not  the  Action 
uthority  which  he  assumed  to  possess,  he  may  be  sued 
y  the  injured  party  in  the  action  of  deceit. 

The  case  of  Polhill  v.  Walter  is  an  illustration  of  this.  SB-&A. 

114. 

'he  defendant  accepted  a  bill  as  agent  for  another  who 
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had  not  given  him  authority  to  do  so.  He  knew  that  he 
had  not  the  authority  but  expected  that  his  act  would  be 
ratified.  It  was  not  ratified,  the  bill  was  dishonoured, 
and  the  defendant  was  held  liable  to  an  indorsee  of  the 
bill  as  having  made  a  representation  of  authority  false 
to  his  knowledge,  and  falling  under  the  definition  of 
Fraud  given  in  a  previous  chapter. 

The  reason  why  the  alleged  agent  should  not  be  made 
personally  liable  on  such  a  contract  is  plain.  The  man 
whom  he  induced  to  enter  into  the  contract  did  not! 
contemplate  him  as  the  other  party  to  it,  or  look  to  any 
one  but  the  alleged  principal.  His  remedy  should  be, 
as  it  is,  for  misrepresentation,  innocent  or  fraudulent. 

III.    RIGHTS  AND  LIABILITIES  OF  THE  PARTIES  WHERE 

THE   NAME   OF  THE   PRINCIPAL  IS  UNDISCLOSED. 

A  man  *  has  a  right  to  the  benefit  which  he  contemplates 

C.  J.,  in 

Hunter6  v'    fr°m  the  character,  credit,  and  substance  of  the  person 
™?' B' 3'7'  with  whom  he  contracts  ' ;   if  therefore  he  enters  into  a 

Where 

principal  contract  with  an  agent  who  does  not  give  his  principal's 
named,  name,  the  presumption  is  that  he  is  invited  to  give  credit 
to  the  agent.  Still  more  if  the  agent  do  not  disclose  his' 
principal's  existence.  In  the  last  case  invariably,  in  the 
former  case  within  certain  limits,  the  party  who  contracts 
with  an  agent  on  these  terms  gets  the  benefit  of  an  alter- 
native liability  and  may  elect  to  sue  agent  or  principal 
upon  the  contract. 

An  agent  who  contracts  as  agent,  but  does  not  disclose 

agent  not 

liable  if  he  the  name  of  his  principal,  is  said  to  render  himself  per- 

as  agent,    sonally  liable  if  the  other  party  to  the  contract  choose  to 

treat  him  so,  but  this  must  depend  on  the  construction  off 

Thomson  v.  terms.    The  exceptions  to  the  general  rule  are  wide  and  its 

^ITT^k  application  in  reported  cases  is  not  as  frequent  as  might  be 

expected.     We  may  state  two  propositions,  which  must  be 

taken  subject  to  exceptions  to  be  hereafter  mentioned  :— ] 
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(1)  An  agent  who  contracts  for  an  unnamed  principal 
5  agent  will  not  be  personally  liable. 

The  agent  who  describes  himself  as  such  in  the  contract, 
nd  signs  himself  as  such,  if  the  contract  be  in  writing, 
rotects  himself  against  liability. 

'There  is  no  doubt  at  all  in  principle,'  said  Blackburn,  J.,  in  Fleet  L.  R.  ;Q.B 
Murton,  '  that  a  broker  as  such,  merely  dealing  as  broker  and  not 
3  purchaser,  makes  a  contract,  from  the  very  nature  of  things,  between 
le  buyer  and  seller,  and  is  not  himself  either  buyer  or  seller,  and  that 
msequently  where  the  contract  says  "  sold  to  AB  "  or  "  sold  to  my  And  see 
rincipals  "  and  the  broker  signs  himself  simply  as  broker  he  does  not  Bowditch,  *' 
take  himself  by  that  either  the  purchaser  or  seller  of  the  goods.' 

•374" 

(2)  An  agent  who  contracts  for  an  unnamed  principal,  Excep- 
dthout  expressly  contracting  as  agent,  will  be  personally 
able. 

In  the  absence  of  words  indicating  agency,  the  word  Hutcheson 
broker '  attached  to  a  signature  is  merely  descriptive,  ^Q- B- D- 
ad  does  not  limit  liability,  so  that  if  the  agent  do  not 
y  words  exclude  himself  from  liability,  it  may  be  assumed 
lat  one  who  deals  with  an  agent  for  an  unnamed  principal 
meets  and  is  entitled  to  the  alternative  liability  of  the  Thomson  v. 

I  Davenport, 

rmcipal  and  the  agent.  9 B.  &  c.  78. 

Even  where  the  agent  is  distinctly  described  as  such, 
ic  usage  of  a  trade,  as  in  Fleet  v.  Murton,  may  make  him  f;-6R-7Q-B- 
ible  1 :    so  too  may  the  rule  or  presumption,  if  it  still  Armstrong 

v.  Stokes, 

asts,  that  an  agent  acting  for  a  foreign  principal  has  no  £;R-7°--B- 

ithority  to  pledge  his  credit. 

Where  a  man  has  purported  to  contract  as  agent  for  an 

mamed  principal,  he  may  declare  himself  to  be  the  real 

incipal.    The  other  party  to  the  contract  does,  no  doubt, 

se  the  alternative  liability  of  the  agent  or  the  unnamed 

Barrow  v.  Dyster  is  an  instance  of  conflict  between  the  terms  of  a  con-    13  Q.  B.  D. 
,ct  and  the  custom  of  a  trade.     Hides  were  purchased  through  brokers     35' 
.o  did  not  disclose  the  name  of  their  principals.     The  selling  brokers 
re  to  arbitrate  in  case  of  difference  under  the  contract.     Evidence  of 
mstom  of  the  hide  trade  which  would  make  them  personally  liable  was 
ected,  as  inconsistent  with  the  arbitration  clause,  which  would  thus 
made  them  judges  in  their  own  cause. 
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principal.    Yet,  if  he  was  willing  to  take  the  liability  of  an 

unknown  person,  it  is  hard  to  suppose  that  the  agent  was 

the  one  man  in  the  world  with  whom  he  was  unwilling  to 

contract ;  and  at  any  rate  the  character  or  solvency  of  the 

unnamed  principal  could  not  have  induced  the  contract. 

i6Q.  8.655.      Thus  in  Schmaltz  v.  Avery,  Schmaltz  sued  on  a  contract 

of  charter-party  into  which  he  had  entered  '  on  behalf  of 

another  party  '  with  Avery.    He  had  named  no  principal 

Harper  v.    and  it  was  held  that  he  might  repudiate  the  character  oft 

^ffib.  549.  aSent  and  adopt  that  of  principal ;  and  this  decision  has 

been  followed  in  a  later  case. 

IV.     RIGHTS  AND  LIABILITIES  OF  THE  PARTIES  WHERE 
THE  EXISTENCE  OF  THE  PRINCIPAL  is  UNDISCLOSED. 

Alterna-         If  the  agent  acts  on  behalf  of  a  principal  whose  existence 

lity  where  h©  does  not  at  the  time  disclose,  the  other  contracting 

^undus*1    Par*v'  wnen  ne  discovers  the  true  facts,  is  entitled  to 

closed.       elect  whether  he  will  treat  principal  or  agent  as  the 

party  with  whom  he  dealt.    The  reason  of  this  rule  is  plain. 

If  A  enters  into  a  contract  with  X  he  is  entitled  at  all 

events  to  the  liability  of  the  party  with  whom  he  supposes 

himself  to  be  contracting.    If  he  subsequently  discovers 

that  X  is  in  fact  the  representative  of  M  he  is  entitled  to 

choose  whether  he  will  accept  the  actual  state  of  things, 

and  sue  M  as  principal,  or  whether  he  will  adhere  to  the 

supposed  state  of  things  upon  which  he  entered  into  the 

contract,  and  continue  to  treat  X  as  the  principal  party 

to  it !. 

The  rule  of  evidence  has  already  been  explained  by 
which  a  man  who  has  contracted  as  principal  may  be 
shown  to  be  an  agent.  Where  a  contract  is  ostensibly 
made  between  A  and  X,  A  may  prove  that  X  is  agent 

Watteau  v.        »  If  the  other  party  elect  to  treat  the  agent  as  agent  the  principal  will 
[tSQzjf  '       ke  bound  by  all  acts  which  fall  within  the  authority  usually  conferred  upon 
i  Q-  6.  346.  an  agent  of  the  character  in  question.     He  cannot  set  up  any  special 
instructions  limiting  the  ostensible  character  of  the  agency. 
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:or  M  with  a  view  of  fixing  M  with  the  liabilities  of  the 


Senior, 

jontract.    But  X  cannot,  by  proving  that  M  is  his  prin-  |M.  &w. 


iipal,  escape  the  liabilities  of  a  contract  into  which  he 

Loder, 

nduced  A  to  enter  under  the  supposition  that  he  (X)  was  lls  Ad-  &  E- 
;he  real  contracting  party.     Neither  party  may  escape 
my  liability  which  he  assumed  under  the  contract,  but 
4.  is  permitted  to  show  that  his  rights  are  wider  than  the 
ivords  of  the  contract  would  indicate. 

The  real  principal,  M  may  intervene  and  sue  upon  the  Defence 
;ontract  ;    but  A  may  set  up  against  him  any  defence 


vhich  would  have  been  good  against  X  the  agent,  and  available 

against 

vhich  accrued  while  A  still  supposed  that  he  was  dealing  principal, 
vith  X  as  principal.     Any  set-off  which  A  may  have  Montagu 
igainst  X,  and  which  accrued  while  A  still  regarded  X  as  [i&isf01 
jrincipal,  may  be  used  against  a  demand  made  by  M  the 
•eal  principal. 

But  the  right  of  the  other  contracting  party  to  sue  Alterna- 
igent  or  principal — to  avail  himself  of  an  alternative  j^el^bl" 
iability — may,  in  various  ways,  be  so  determined,  that  concluded, 
le  is  limited  to  one  of  the  two  and  has  no  longer  the 
Choice  of  either  liability. 

(a)  The  agent  may  contract  in  such  terms  that  the  idea 
»f  agency  is  incompatible  with  the  construction  of  the 
ontract. 

Thus  where  an  agent  in  making  a  charter-party  de-  Humbiev. 
cribed  himself  therein  as  owner  of  the  ship  it  was  held  i2UQ.B'.  3io. 
hat  evidence  was  not  admissible  to  prove  that  another 
>erson  was  the  real  owner  and  the  agent's  principal,  for 
his  would  have  contradicted  the  written  contract.     It 
vas  therefore  held  that  his  principal  could  not  intervene, 
tor  could,  by  parity  of  reasoning,  be  sued.    But  where  the  Drughom  v. 
i-gent  merely  described  himself  as  *  charterer  ',  evidence  aUantic,ans 
iras  admitted  to  show  who  the  real  principal  was,  and  he  A.  c.  203. 
iras  allowed  to  intervene  and  sue  on  the  charter.    '  Char- 
brer  '  is  an  equivocal  description,  '  owner  '  is  not. 

(b)]  If  the  other  party  to  the  contract  after  having  dis- 
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A      .  covered  the  existence  of  the   undisclosed  principal  do* 

Lord  West- 

[I^HI'A.'C.  anythmg  which    unequivocally    indicates   the    adoption; 
of  either  principal  or  agent  as  the  party  liable  to  him, 
his  election  is  determined  and  he  cannot  afterwards  sue| 
the  other. 

Per  Lord         (c)  If,  before  he  ascertain  the  fact  of  agency,  he  sue  the 

Cairns, 

Hamilton  v.  agent  and  obtain  judgment,  he  cannot  afterwards  recover 

Kendall, 

4APP.  ca.  against  the  principal.     But  merely  to  bring  an  action 
under  these  circumstances  would  not  determine  his  rights. 

Priestly  v.    '  For  it  may  be  that  an  action  against  one  might  be  dis- 

aH.  &'c.    continued  and  fresh  proceedings  be  well  taken  against 
the  other.' 

(d)  Again,  if,  while  exclusive  credit  is  given  to  the  agent, 
the  undisclosed  principal  pays  the  agent  for  the  price  of 
goods  sold  to  him,  he  cannot  be  sued  when  he  is  discovered 
to  be  the  purchaser. 

L.R.7Q.B.      In    Armstrong    v.    Stokes    the    defendants    employed 

508. 

Messrs.  Ryder,  a  firm  of  commission  agents,  to  buy  goods 
for  them.  Messrs.  Ryder  bought  the  goods  in  their  own. 
names  from  Armstrong  who  gave  credit  to  them  and  to  no 
one  else.  The  defendants  paid  their  agents  for  the  goods 
in  the  ordinary  course  of  business,  and  a  fortnight  later 
the  Messrs.  Ryder  stopped  payment,  not  having  paid 
Armstrong.  When  it  appeared  from  their  books  that 
they  had  been  acting  as  agents  for  the  defendants,  Arm- 
strong claimed  to  demand  payment  from  the  undisclosed 
principal.  It  was  held  that  the  demand  could  not  be 
made  from  '  those  who  were  only  discovered  to  be  princi- 
pals after  they  had  fairly  paid  the  price  to  those  whom  the 
vendor  believed  to  be  principals,  and  to  whom  alone  the  vendor 
gave  credit,' 

It  is  important  to  note  the  difference  between  such 
a  case  as  this  and  one  in  which  the  existence  of  the  princi- 
pal is  known,  though  his  name  is  not  disclosed.  There 
the  other  contracting  party  presumably  looks  beyond  the 
agent  to  the  credit  of  the  principal.  '  The  essence  of  such 
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transaction,'  said  Bo  wen,  J.,  in  Irvine  v.  Watson,  'is  sQ-  «•»• 
lat  the  seller  as  an  ultimate  resource  looks  to  the  credit  4«4- 
E  some  one  to  pay  him  if  the  agent  does  not.'    If,  in  such 
case,  the  principal  settles  accounts  with  his  agent  before 
le  ordinary  period  of  credit  has  expired,  he  is  not  thereby 
ischarged  ;  if  he  were,  the  seller  would  be  deprived  of  the 
ability  to  which  he  was  induced  to  look  when  he  entered 
ito  the  contract. 

Liability  of  Principal  for  Fraud  of  Agent. 
A  principal  is  liable  to  an  action  for  Deceit  for  the  fraud  Is  that  of 
E  his  agent,  if  the  fraud  was  committed  in  the  ordinary  pioyer  for 
3urse  of  his  employment.    The  liability  of  the  principal  {^g^. 
in  no  wise  different  from  that  of  an  employer  who  is  vant. 
jsponsible  for  wrongful  acts  done  by  those  in  his  service,  clacl/ 
ithin  the  scope  of  their  employment.    A  man  is  equally  716. 
able  for  the  negligence  of  his  coachman  who  runs  over  a 
>ot  passenger  in  driving  his  master's  carriage  from  the 
Duse  to  the  stables,  and  for  the  fraud  of  his  agent  who, 
sing  instructed  to  obtain  a  purchaser  for  certain  goods, 
btains  one  by  false  statements  as  to  the  quality  of  the 
ods. 

It  was  at  one  time  thought  that  the  principal  was  not 
ble  unless  the  agent's  fraud  was  committed  for  the 
incipal's  benefit,  and  that  therefore  no  action  lay 
ainst  the  principal,  if  the  agent,  though  acting  within 
e  scope  of  his  authority,  intended  by  his  fraud  to  benefit 
mself  alone.  This  view,  which  arose  from  a  misappre- 
msion  of  the  judgment  of  the  Court  of  Exchequer 
lamber  in  Barwick  v.  English  Joint  Stock  Bank,  was  L.  R.  2  EX. 


nphatically  repudiated  by  the  House  of  Lords  in  Lloyd  Ugi*]  A.  c. 

716. 

Grace.     The  principal  is  liable  for  his  agent's  fraud 
mmitted  in  the  course  of  and  within  the  scope  of  his 
aployment,  whether  it  is  committed  for  the  benefit  of 
e  principal  or  for  the  benefit  of  the  agent. 
But  if  the  person  employed  act  beyond  the  scope, 
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actual  or  apparent,  of  his  employment  he  no  longer  repre 

sents  his  employer  so  as  to  make  him  liable  in  tort  or  con 

udeii  v.      tract.    An  agent  was  employed  to  sell  a  log  of  mahogany 

7  H.  &  N.    ne  was  not  authorized  to  warrant  its  soundness,  but  he  die 

172. 

so  knowing  it  to  be  unsound.  The  employer  could  not  be 
sued  for  deceit  because  the  agent  had  no  authority  to  give 
a  warranty  :  nor  could  the  contract  be  avoided,  because; 
the  parties  could  no  longer  be  replaced  in  their  previous 
positions,  for  the  log  had  been  sawn  up  and  partly  used. 
The  rights  of  the  parties  may  be  thus  stated. 

Liability        H  the  agent  commits  a  fraud  in  the  course  of   his: 

exdehcto;  employment,  he  is  liable,  and  so  is  his  principal. 

If  he  commits  a  fraud  outside  the  scope  of  his  authority 
he  would  be  liable,  but  not  his  principal. 

ex  con-  In  the  first  case  the  other  party  might  sue  upon  thej 
contract,  and  in  either  case  he  would  be  entitled  to  avoid 
the  contract  subject  to  the  conditions  already  described^ 
Where  a  principal  allows  his  agent  to  make  a  statement 
which  he  knows,  but  which  the  agent  does  not  know,  to 
be  false,  it  might  seem  difficult  to  sue  either  principal  or 
agent  for  deceit ;  for  the  one  did  not  make  the  statement,] 
and  the  other  honestly  believed  it  to  be  true.  But  the| 
contract  could  be  set  aside  or  resisted  on  the  ground  ofl 
material  misrepresentation  if  not  on  the  ground  of  fraud  :\ 

National     and  it  would  be  strange  also  if  the  consequences  of  fraud; 

Exchange 

g°^-        did  not  attach  to  a  principal  who  knowingly  employed  aid 
H'LX?;,^.  ignorant  agent  in  order  to  profit  by  his  misrepresentations  J 

This  view  is  expressed  by  the  House  of  Lords  in  Pearsom 

v.  Dublin  Corporation  : — 

[1907]  A.  C.        The  principal  and  the  agent  are  one  and  it  does  not  signify  which  of 
^xQ'^andsee  them  made  the  incriminated  statement  or  which  of  them  possessed  thai 
Lloyd  v.       guilty  knowledge.' 

[IQISJ'A.  C.      'If  between  them  the  misrepresentation  is  made  so  as  to  induce] 
7'6'  the  wrong,  and  thereby  damages  are  caused,  it  matters  not  which] 

is  the  person  who  makes  the  representation,  or  which  is  the  person! 

who  had  the  guilty  knowledge.' 

Liability        In  the  case  of  a  contract  ub&rrimae  fidei,  the  principal 
disclosure,  would  seem  to  be  liable  to  the  avoidance  of  the  contract 
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his  agent  conceals  a  material  fact.    It  is  said  that  '  the  6  Edw.  7, 

c.  41,  s.  19. 

aowledge  of  the  agent  is  the  knowledge  of  the  principal,' 
id  it  has  even  been  argued  that  a  principal  ought  not  to 
>cover  on  a  policy  of  insurance  because  an  agent  whom  Blackburn 

v.  Vigors, 

3  had  employed,  but  who  had  not  effected  the  insurance,  J^ 
new  of  facts,  materially  affecting  the  risk,  which  he  did 
at  communicate  to  his  employer,   and  of  which  the 
nployer  was  unaware. 

The  House  of  Lords  refused  to  extend  the  rule  so  far.  »*  App.  Ca. 

531. 
he  agent  is  employed  to  represent  the  principal  for  one 

:  more  transactions.     What  he  does  in  the  course  of 

le  transaction  is  the  act  of  his  principal  ;  what  he  knows 

id  does  not  tell  is  —  if  he  ought  to  tell  it  and  if  the 

ansaction  is  carried  out  —  a  non-disclosure  which  may 

feet  his  principal's  rights.    But  he  represents  his  princi- 

[  for  the  purpose  of  the  transaction  in  question,  and  if, 

'ore  it  is  effected,  his  authority  is  revoked,  the  relation 

employer  and  employed  ceases  to  exist. 

tn  fact  the  knowledge  of  the  agent  is  the  knowledge  of  When 

principal  when,  and  only  when,  it  is  imparted  to  the 
ncipal,  or  the  transaction  to  which  the  knowledge  is 

erial  is  carried  out.    Hence  it  follows  that  if  the  agent  principal. 
ows  that  the  principal  is  being  defrauded,  the  principal 
nnot  set  aside  the  contract  on  the  ground  of  fraud. 
An  agent  of  an  insurance  company  obtained  a  pro- 
sal  for  insurance  from  a  one-eyed  man,  who,  being  also 


ance  Co., 

terate,  signed  at  the  request  of  the  agent  a  form  stating  f'g^ 
long  other  things  that  he  was  free  from  any  physical 
irmity.  The  agent  knew  that  the  insured  had  but  one 
e.  The  insurance  was  against  partial  or  total  disable- 
mt  ;  after  a  while,  the  insured  lost  his  second  eye, 
d  claimed  the  amount  due  under  a  policy  for  a  total 
jablement.  The  company  resisted  the  claim,  on  the 
>und  of  the  falsehood  contained  in  the  proposal  ;  but 
was  held  that  the  knowledge  of  the  agent  was  their 
Aowledge  and  that  they  were  liable. 

Ff 


CHAPTER    XXI 
Determination  of  Agent's  Authority 

AN  agent's  authority  may  be  determined  in  any  one  of 
three  ways  :  by  agreement  ;  by  change  of  status  ;  or  by] 
death. 

§  1.  Agreement. 
Agree-  The  relation  of  principal  and  agent  is  founded  on  mutual 

meat. 

consent,  and  may  be  brought  to  a  close  by  the  same  pro-! 
cess  which  originated  it,  the  agreement  of  the  parties. 

Where  this  agreement  is  expressed  by  both  parties,  or 

where,  at  the  time  the  authority  was  given,  its  duration 

was  fixed,  the  matter  is  obvious  and  needs  no  discussion. 

Revoca-         Where  authority  is  determined  by  revocation  it  must 

tion  a 

condition   be  borne  in  mind  that  the  right  of  either  party  to  bring 
quent.       *ne  relation  to  an  end  by  notice  given  to  the  other  is 

a  term  in  the  original  contract  of  employment. 
Limits  of       j$ut  the  principal's  right  to  revoke  is  affected  by  the 
revoke,      interests  (i)  of  third  parties,  (2)  of  the  agent. 

(i)  A  principal  may  not  privately  limit  or  revoke  ail 
authority  which  he  has  allowed  his  agent  publicly  to 
assume.  He  will  be  bound  by  the  acts  of  the  agent  which 
he  has  given  other  persons  reason  to  suppose  are  done  by 
his  authority. 
.s  Q.  B.  D.  The  case  of  Debenham  v.  Mellon  is  a  good  illustration 

394- 

6APP.  ca.   Of  the  nature  and  limits  of  this  right  of  revocation. 


Illustra-         A  husband  who  supplied  his  wife  with  such  things  as 

tion  from        .,,  •  *,         i  •  •, 

case  of       might  be  considered  necessaries  for  her  forbade  her  1 
and  wife    pledge  his  credit  ;    any  authority  she  might  ever  have 
enjoyed  for  that  purpose  was  thereby  determined.     She 
dealt  with  a  tradesman  who  had  not  before  supplied  her 
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with  goods  on  her  husband's  credit  and  had  no  notice  of 
bis  refusal  to  authorize  her  dealings.  He  supplied  these 
goods  on  the  husband's  credit  and  sued  him  for  their 
price.  It  was  held  that  the  husband  was  not  liable,  and 
the  following  rules  were  laid  down  in  the  judgments  given. 

(a)  Marriage  does  not  of  itself  create  by  implication  an  Marriage 
authority  from  the  husband  to  the  wife  to  pledge  the  rity. 
husband's  credit  ;  except  in  such  cases  of  necessity  as  we 
have  described  above.  An/e^.w 

The  wife  therefore  can  only  be  constituted  her  husband's 
agent  by  express  authority  or  by  such  conduct  on  his  part 
as  would  estop  him  from  denying  the  agency. 

(6)  Where  the  husband  has  habitually  ratified  the  acts  But  may 
of  his  wife  in  pledging  his  credit,  he  cannot,  as  regards 


lose  whom  he  has  thus  induced  to  look  to  him  for  pay-  f,rom  con- 

-    J     duct. 

ment,  revoke  her  authority  without  notice. 

'  If  a  tradesman  has  had  dealings  with  the  wife  upon  the  credit   Debenham 
:  the  husband,  and  the  husband  has  paid  him  without  demur  in   ^'Q.'s.0!). 
•espect  of  such  dealings,  the  tradesman  has  a  right  to  assume,  in  the  4°3- 
isence  of  notice  to  the  contrary,  that  the  authority  of  the  wife  which 
le  husband   has  recognized  continues.     The  husband's   quiescence 
in  such  cases  tantamount  to  acquiescence,  and  forbids  his  denying 
authority  which  his  own  conduct  has  invited  the  tradesman  to 
ssume.' 

(c)  In  the  absence  of  such  authority  arising  from  con-  otherwise 
luct  the  husband  is  entitled  as  against  persons  dealing  authority 
with  his  wife  to  revoke  any  express  or  implied  authority  revocable 

"         x  *    without 

ich  he  may  have  given  her,  and  to  do  so  without  notice  notice, 
o  persons  so  dealing. 


'The  tradesman  must  be  taken  to  know  the  law;    he  knows  that 
ie  wife  has  no  authority  in  fact  or  in  law  to  pledge  the  husband's   ^Q.  B.  D*. 
iredit  even  for  necessaries,  unless  he  expressly  or  impliedly  gives  it  4°3' 
er,  and  that  what  the  husband  gives  he  may  take  away.' 

The  case  of  husband  and  wife  is  perhaps  the  best,  as  it 
s  the  strongest,  illustration  of  the  limits  within  which  the 
principal  may  revoke  an  authority  consistently  with  the 
ights  of  third  parties. 

Ff  2 
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Cases  (2 )  The  right  of  revocation  may  be  expressly  or  impliedly 

agent        limited  by  the  liability  of  the  employer  to  indemnify 
acquires     the  agent   from  loss   occurring  in  consequence   of  the 
employment. 

The  rule  laid  down  that  '  an  authority  coupled  with  an  i 

interest  is  irrevocable  '  is  explained  by  Wilde,  C.  J.,  inj 

sc. 6.917.  Smart  v.  Sandars,  to  mean  that  'where  an  agreement] 

is  entered  into  on  sufficient  consideration,  whereby  anj 

authority  is  given  for  the  purpose  of  conferring  some! 

benefit  on  the  donee  of  that  authority,  such  an  authoritjl 

is  irrevocable.     That  is  what  is  usually  meant  by  ant 

authority  coupled  with  an  interest.'     An  illustration  of] 

[i896]aCh.  the  application  of  this  principle  is  to  be  found  in  Car-l 

michaeVs  case.     But   the   rule   has   a   somewhat   wider;' 

application,  as  appears  from  the  language  of  Bo  wen,  L.  jjj 

13  Q.  B.  D.  in  Read  v.  Anderson,  where  the  revocation  of  authority 

779- 

or  incurs    to  carry  out  a  contract  would  have  involved  an  injury' 

liability.    j.Q  ^Q  agent  which  must  have  been  in  contemplation  of 

the  parties  when  the  contract  of  employment  was  made.- 

at  p.  782.  '  There  is  a  contract  of  employment  between  the  principal  and 
the  agent  which  expressly  or  by  implication  regulates  their  relations 
and  if  as  part  of  this  contract  the  principal  has  expressly  er  irnpliedly 
bargained  not  to  revoke  the  authority  and  to  indemnify  the  agent  for 
acting  in  the  ordinary  course  of  his  trade  and  business  he  cannot  be 
allowed  to  break  his  contract.' 

§  2.  Change  of  Status. 

Bank-  Bankruptcy  of  the  principal  determines,  and  before 

aifetfv.     1883  marriage  of  the  principal,  if  a  woman,  determined, 
Taun^Vt.  an  authority  given  while  the  principal  was  solvent,  or  sole. 

Charnley  v.  -        - 

winstaniey,      It   seems   no   longer   open  to   doubt   since   the    case 

5  East  266. 

Insanity,  of  Yonge  v.  Toynbee  that  insanity  annuls  an  authority 
i^kais.  properly  created  while  the  principal  was  sane.  In  that 
case  the  defendant,  after  instructing  his  solicitors  to  defend1 
on  his  behalf  a  threatened  action,  became  insane.  The 
solicitors,  in  ignorance  of  this,  duly  entered  an  appearance 
to  the  writ,  and  took  all  necessary  steps  on  their  client's 
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behalf.  When  the  defendant's  insanity  became  known 
to  the  plaintiff,  he  sought  to  have  the  appearance  and  all 
subsequent  proceedings  struck  out,  and  to  make  the 
solicitors  personally  liable  for  costs  incurred,  on  the  ground 
that  their  authority  to  act  had  been  determined  by  the 
defendant's  insanity ;  and  the  Court  of  Appeal  decided 
in  his  favour,  holding  that  the  solicitors  had  warranted 
an  authority  which  they  had  ceased  to  possess. 

It  is  difficult,  if  not  impossible,  to  reconcile  this  decision 
with  that  of  Drew  v.  Nunn,  which  was  not  referred  to  in  4  Q.  B.  D. 

661. 

the  judgments  in  Yonge  v.  Toynbee.  The  defendant  there, 
>eing  at  the  time  sane,  gave  authority  to  his  wife  to  deal 
vith  the  plaintiff  and  afterwards  became  insane.  The 
rife  continued  to  deal  with  the  plaintiff  and  gave  no 
totice  of  her  husband's  insanity  ;  the  defendant  recovered 
nd  resisted  payment  for  goods  supplied  while  he  was 
tisane.  The  Court  of  Appeal  did  not  expressly  decide 
.ow  far  insanity  affected  the  continuance  of  authority, 
ut  held  that  '  the  defendant,  by  holding  out  his  wife  as 
gent,  entered  into  a  contract  with  the  plaintiff  that  she 
ad  authority  to  act  on  his  behalf,  and  that  until  the 
laintiff  had  notice  that  this  authority  was  revoked  he  was 
ntitled  to  act  on  the  defendant's  representations.' 

Yonge  v.  Toynbee  may  be  taken  to  settle,  beyond  doubt, 
hat  in  Drew  v.  Nunn  the  wife's  agency  had  been  deter- 
ained,  the  husband  being  held  liable,  not  because  his  wife 
ras  in  fact  his  agent,  but  because  he  was  estopped  from 
lleging  that  she  was  not.  But  if  the  insane  person 
annot  give  an  authority,  neither  can  he  revoke  an 
uthority  already  given  ;  and  it  seems  a  strange  applica- 
ion  of  the  doctrine  of  estoppel  that  a  man  should  not  be 
(ermitted  to  deny  the  existence  of  an  authority  which  is 
LOW  settled  to  be  terminated,  and  which,  if  not  terminated, 
te  could  not  (by  reason  of  his  misfortune)  revoke.  Again, 
b  seems  to  follow  from  Yonge  v.  Toynbee  that  the  plaintiff 
n  Drew  v.  Nunn  might  have  successfully  sued  the  wife  on 
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Rainbow  v.  a  breach  of  warranty  of  authority.     Clearly,  however,  if 

Howkins, 

[1904!  2K.B.  the  principal  is  liable  on  the  contract,  the  agent  can  never 
be  liable  for  such  a  breach  of  warranty*  and  the  converse 
proposition  must  be  equally  true. 

For  these  reasons,  therefore,  it  seems  best  to  regard 
Drew  v.  Nunn  as  inconsistent  with  the  later  decision  and 
as  no  longer  good  law  on  the  point  which  it  purports  to 
decide.  Insanity  must  be  held  to  determine  an  agent's 
authority  for  all  purposes,  as  soon  as  it  occurs,  whether 
the  third  party  have  notice  of  it  or  not,  in  the  same  way 
that  death  of  the  principal  (as  is  explained  below) 
determines  it.  The  burden  cast  upon  the  agent  is  no 
heavier  in  this  than  in  any  other  case  of  '  waranty  of 
authority '  ;  for  the  liability  rests  wholly  upon  the 
assumption  that  the  agent  honestly  believed  himself 
to  possess  an  authority  which,  unknown  to  him,  had 
determined. 

1 1917]  2  ch.  The  question  was  raised  in  Tingley  v.  Mutter  whether 
an  agent's  authority  is  deter  mined  on  his  principal 

Enemy  becoming  an  alien  enemy.  The  full  Court  of  Appeal 
(Scrutton,  L.  J.,  dissenting)  held  that  it  was  not  necessarily 
determined,  though,  as  in  the  case  of  other  contracts  with 
alien  enemies,  this  would  happen,  if  the  agency  involved 
intercourse  with  the  principal  (as  it  usually  would)  or 
was  otherwise  against  public  policy.  In  Tingley  v.  Mutter, 
a  German,  resident  in  England  by  the  licence  of  the  Crown 

Ante,  p. i33.  and  for  the  time  being  therefore  technically  an  alien 
friend,  gave  an  irrevocable  power  of  attorney  to  an  agent 
and  afterwards  returned  to  Germany,  thereby  becoming 
in  the  full  legal  sense  an  alien  enemy.  The  agent,  acting 
under  the  power  of  attorney,  entered  into  a  contract  for 
the  sale  of  land,  and  it  was  held  that  there  were  no 
circumstances  which  entitled  the  purchaser,  when  he 
discovered  the  facts,  to  refuse  to  complete.  The  decision 
in  part  was  based  on  the  exceptional  incidents  of  an 
agency  created  by  an  irrevocable  power  of  attorney,  but 
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the  Court  was  clear  that  enemy  alien  status  had  no  such  . 
effect  in  general  on  the  contract  of  agency  as  marriage  or 
insanity.  Nevertheless  the  dissenting  judgment  of  Scrut- 
ton,  L.  J.,  is  perhaps  more  in  harmony  with  later  decisions 
of  the  House  of  Lords  on  the  effect  of  war  upon  an  alien 
enemy's  contracts.  Ante,  P.  i.u- 

§  3.  Death  of  Principal. 

The  death,  or  (if  the  principal  is  an  artificial  entity  like  Death, 
a  corporation)  the  dissolution,  of  the  principal  determines  Russian 
at  once  the  authority  of  the  agent1,  lea  vine  the  third  Bankv. 

Comptoir 

party  to   his  remedy  against  the  agent  for  breach  of  d8^CLT1^te> 
warranty  of  authority  in  the  case  of  contracts  entered  ^4- 
into  by  him  in  ignorance  of  the  principal's  death.    It  was 
once  thought  that  in  such  cases  an  agent  would  only  be 
liable  if  his  ignorance  of  the  principal's  death  was  due  to 
some  default  or  omission  of  his  own.     But  in  so  far  as 
Smout  v.  Ilbery  was  an  authority  for  this  proposition,  it  has  I0  M.&W.I 
now  been  expressly  overruled  by  Yonge  v.  Toynbee,  cited  [1010] 
above.     The  agent  is  liable  whether  he  represents  himself 
as  having  an  authority  which  he  has  never  possessed,  or  as 
having  an  authority  which  has  determined  without  his 
knowledge,  even  though  he  had  no  means  of  finding  it 
oat2. 

1  This  statement  should  be  qualified  in  respect  of  powers  of  attorney. 
By  s.  47  of  the  Conveyancing  Act,  1881,  a  person  making  or  doing  any 
payment  or  act  in  good  faith,  in  pursuance  of  a  power  of  attorney,  is  not 
liable  in  respect  thereof  by  reason  of  the  death,  lunacy,  or  bankruptcy  of 
the  donor  of  the  power  or  by  reason  of  its  revocation,  if  the  circumstances 
were  unknown  to  him  at  the  time.    By  ss.  8  and  9  of  the  Conveyancing  Act, 
1 882,  a  power  of  attorney  may  under  certain  conditions  be  expressed  to  be 
irrevocable,  in  which  case  the  authority  of  the  donee  of  the  power  is  not 
affected  even  by  notice  of  the  death,  &c.,  of  the  donor. 

2  The  judgment  of  Stirling,  J.,  in  Satton  v.  New  Beeston  Cycle  Co.,  is  also   [ipool  i  Ch. 
overruled  on  this  point ;   it  was  hold  there  that  an  innocent  agent  of  a    4V 
company  whose  authority  had  determined  by  the  company's  dissolution, 

was  not  liable. 


PART  VIII 

CONTRACT  AND  QUASI  CONTRACT 

CHAPTER  XXII 
Meaning  and  Nature  ot  Quasi  Contract 

IT  is  necessary  to  touch  on  some  forms  of  obligation, 
called  Quasi  Contract  for  want  of  a  better  name,  because 
they  acquired,  for  purposes  of  pleading,  the  form  of 
agreement. 

^  In  early  notions  of  Contract,  whether  in  Roman  1  or  in 
English  Law,  we  must  not  look  for  an  analysis  of  Agree- 
ment, as  emanating  from  Offer  and  Acceptance.  The  fact 
that  one  man  had  benefited  at  the  expense  of  another 
under  circumstances  which  called  for  a  readjustment  of 
rights  might  give  rise  to  the  action  of  Debt.  And  this 
was  the  remedy,  not  only  for  breaches  of  contract  based 
on  executed  consideration  where  such  breach  resulted  in  j 
an  ascertained  money  claim,  but  for  any  case  where 
statute,  common  law,  or  custom  laid  a  duty  upon  one  to  I 
pay  an  ascertained  sum  to  another. 

Assump-  The  action  of  Assumpsit,  on  the  other  hand,  was 
primarily  an  action  to  recover  an  unliquidated  sum,  or 
such  damages  as  the  breach  of  a  promise  had  occasioned 
to  the  promisee. 

But  there  were  certain  inconveniences  attaching  to  the 

SSST  action  of  Debt'     The  defendant  might  '  wage  his  law,' 

341. 

1  Thus  Gaius,  after  illustrating  the  nature  of  the  contract  Re,  by  the 

instance  of  Mutuum  or  loan  for  consumption,  goes  on  to  say,  '  is  qui  non 

Gaius,  3.       debitum  accepit  ab  eo  qui  per  errorem  solvit,  re  obligator.'     By  the  time  of 

Justinian  this  legal  relation  had  been  definitely  assigned  to  the  province 

of  Quasi  Contract.     Institutes,  iii.  27.  6. 
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and  the  action  was  then  determined,  not  upon  the  merits,  Wager  of 
but  by  a  process  of  compurgation,  in  which  the  defendant 
came  into  Court  and  declared  upon  oath  that  he  did  not 
owe  the  debt,  and  eleven  respectable  neighbours  also 
declared  upon  oath  that  they  believed  him  to  speak  the 
truth. 

Again,  the  technical  rules  of  pleading  forbade  the  in- 
clusion in  the  same  suit  of  causes  of  action  arising  from 
debt  and  from  assumpsit,  of  actions  for  liquidated  and 
for  unliquidated  damages  ;  for  the  one  was  based  upon 
contract  real  or  feigned  1,  the  other  upon  a  form  of  wrong, 
the  non-feasance  of  an  undertaking. 

Assumpsit  therefore  was  preferred  to  Debt  as  a  form  of 
action,  and,  after  a  while,  by  the  pleader's  art,  a  money 
debt  was  stated  in  the  form  of  an  assumpsit,  or  under- 
taking to  pay  it.  First  it  was  decided  in  Blade's  Case  that  4  Co.  Rep. 

Q2. 

an  action  might  be  maintained  in  assumpsit,  though  the 

contract  was  a  bargain  for  goods  to  be  sold,  resulting  in 

a  liquidated  claim  or  Debt.     Then,  where  the  breach  of  indeUtatus 

a  contract  resulted  in  such  a  claim,  the  plaintiff  was 

enabled  to  declare  in  the  form  of  a  short  statement  of 

a  debt,  based  upon  a  request  by  the  defendant  for  work 

to  be  done  or  goods  to  be  supplied,  and  a  promise  to  pay 

for  them.     This  was  settled  in  the  last  twenty-five  years 

of  the  seventeenth  century.     Thenceforth  a  man  might  see  expres- 
sions of 
state  claims  arising  from  contract  variously  in  the  same  Hoit,c.  j., 

quoted  in 

suit — as  a  special  agreement  which  had  been  broken — and  warenv' 
as  a  debt  arising  from  agreement  and  hence  importing  a  *Str-93*« 
promise  to  pay  it. 

1  Exception  has  been  taken  to  this  statement  on  the  ground  that  the 
cause  of  action  in  Debt  was  '  the  creditor's  supposed  property  in  the  debt ' 
(L.Q.B.,  vol.  23,  p.  125).  But  the  learning  of  the  thirteenth  century  is  not 
always  applicable  to  the  practice  of  the  eighteenth.  The  liability  arising 
from  Debt  is  treated  as  contractual  by  Fitzherbert  (de  Natura  Brevium, 
262),  and  the  reason  for  non-joinder  of  Debt  and  Assumpsit  is  given,  as 
I  have  stated  it,  in  Bacon's  Abridgment,  i.  30,  and  Chitty  on  Pleading, 
vol.  i.  223. — W.  R.  A. 
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Such  a  mode  of  pleading  was  called  an  indebitatus  count, 
or  count   in   indebitatus  assumpsit  ;    the  remedy  upon 
a  special  contract  which  resulted  in  a  liquidated  claim  was 
•  now  capable  of  being  stated  as  a  debt  with  the  addition 
of  a  promise  to  pay  it.    In  this  form  it  was  applied  to  the 
kinds  of  liability  which,  though  devoid  of  the  element  of 
Moses  v.      agreement,  gave  rise  to  the  action  of  Debt,  and  thence  in 
'   all  cases  where  A  was  liable  to  make  good  to  X  a  sum 


gained  at  X's  expense. 

Thus  for  the  convenience  of  the  remedy  certain  liabili- 

ties have  been  made  to  figure  as  though  they  sprang  from 

contract,  and  have  appropriated  the  form  of  Agreement. 

The  distinction  between  Assumpsit  and  Debt  was  prac- 

is&i6Vict.  tically  abolished  by  the  Common  Law  Procedure  Act, 

c.  76. 

Si,.  1852.     The  plaintiff  was  no  longer  required  to  specify 

the  form  in  which  his  action  was  brought  ;  he  was  allowed 

s.  41.         to  join  various  forms  of  action  in  the  same  suit,  and  might 

s.  49.  omit  the  feigned  promise  from  the  statement  of  the  cause 
of  action.  The  form  of  pleading,  in  such  cases  as  resolved 
themselves  into  a  simple  money  claim,  was  reduced  to  a 
short  statement  of  a  debt  due  for  money  paid  or  received  ; 
and  now  the  Judicature  Act  has  abolished  formal  plead- 
ings, and  has  substituted  for  the  indebitatus  counts  a 
simple  indorsement  upon  the  writ  of  summons. 

In  deference  to  their  historical  connexion  with  contract, 
certain  legal  relations  may  be  noticed  which  once,  in  the 
pleader's  hands,  wore  the  semblance  of  offer  and  acceptance. 
Such  relations  may  arise  from  the  judgment  of  a  court 
of  competent  jurisdiction,  or  from  the  acts  of  the 
parties. 

Judg-  As  to  the  former,  it  is  enough  to  say  that  the  judgment 

of  a  court  of  competent  jurisdiction,  ordering  a  sum  of 
money  to  be  paid  by  one  of  two  parties  to  another,  is  not 
merely  enforceable  by  the  process  of  the  Court,  but  can 

wniiams  \.  be  sued  upon  as  creating  a  debt  between  the  parties, 

Jones, 

13  M.  &  w.  whether  or  no  the  Court  be  a  Court  of  Record  . 

Oio. 
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The  acts  of  the  parties  may  bring  about  this  obligation  Acts  of 
either  (i)  from  the  admission  by  A  of  a  claim  due  to  X  I 
upon  an  account  stated,  or  (2)  from  the  payment  by  A  of 
a  sum  which  X  ought  to  have  paid,  or  (3)  from  the  acquisi- 
tion by  A  of  money  which  should  belong  to  X. 

(1)  An  account  stated  is  an  admission  by  one  who  is  Account 

stated. 

in  account  with  another  that  there  is  a  balance  due  from  1™™  v. 

him.     Such  an  admission  imports  a  promise  to  pay  upon  3M*&w. 

request,  and  creates  an  actionable  liability  ex  contractu.  Hopkins  v. 

(2)  It  is  a  rule  of  English  Law  that  no  man  '  can  make  5M.a&'w. 

241. 

himself  the  creditor  of  another  by  paying  that  other's  Perwuies, 

J     *    J  J.,  in  John- 

debt  against  his  will  or  without  his  consent.'  f?nToRo>'al 

Mail  Steam 

But  if  A  requests  or  allows  X  to  take  up  a  position  in  ^it^c0!5 
which  he  is  compelled  by  law  to  discharge  A'a  legal  ^QQe 
liabilities,  the  law  imports  a  request  and  promise  made  by  Paid  by  X 

.for  the  use 

A  to  X,  a  request  to  make  the  payment,  and  a  promise  0fA. 
bo  repay. 

If  one  of  several  co-debtors  pays  the  entirety  of  the 
lebt  he  may  recover  from  each  of  the  others  his  pro- 
portionate share.  In  such  a  case  a  request  to  pay  and 
i  promise  to  repay  were  feigned  in  order  to  bring  plaintiff 
kvithin  the  remedy  of  assumvsit,  and  he  could  recover  his  Kempv. 

J  Finden, 

payment  from  his  co-debtors  as  money  paid  to  their  use.   I2  M- &  w- 
So,  too,  a  man  who  in  the  course  of  business  leaves  his  gxaii  y. 

Partridge, 

*oods  on  another's  premises  and  has  to  pay  that  other's  8  T- R-  s°8- 
•ent  to  prevent  a  distress  upon  his  goods,  may  in  like 
nanner  recover  his  money. 

We  might  multiply  instances  of  this  kind  of  liability, 
nit  we  must  not  forget  that  legal  liability  incurred  by  X 
>n  behalf  of  A  without  any  concurrence  or  privity  on  the 
>art  of  A,  will  not  entitle  X  to  recover  for  money  which  Re  Leslie, 23 
inder  such  circumstances  he  may  pay  to  .4's  use.  The 
iability  must  have  been  in  some  manner  cast  upon  X  by 
1.  Otherwise  the  mere  fact  that  X  has  paid  under  com- 
pulsion of  law  what  A  might  have  been  compelled  to  pay, 
vill  give  to  X  no  right  of  action  against  A.  X  may  have 
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England  v.  been  acting  for  his  own  benefit  and  not  by  reason  of  any 

Marsden, 

L.R.IC.P.  request  or  act  of  A. 

529- 

Money  (3)  There  are  many  cases  in  which  A  may  be  required 

received     ^Q  repay  ^o  X  money  which  has  come  into  his  possession 
for  the       under  circumstances  which  disentitle  him  to  retain  it. 

use  of  A. 

This  class  of  cases,  though  at  one  time  in  the  hands  of 

Lord  Mansfield  it  threatened  to  expand  into  the  vagueness 

Moses  v.      of   'moral  obligation,'   is  practically  reducible  to  two 

Macferlan, 

2  Burr.  1010.  groups  of  circumstances  now  pretty  clearly  defined. 

The  first  of  these  are  cases  of  money  obtained  by 

wrong,  such  as  payments  under  contracts  induced  by 

fraud,  or  duress  ;    the  second  are  cases  of  money  paid 

Marriot  v.    under  such  mistake  of  fact  as  creates  a  belief  that  a  legal 

2  sm?Ljfc.  liability  rests  on  the  payer  to  make  the  payment 1.    Such 

449  and      cases  lie  outside  the  limits  of  our  subject. 

notes 

thereto. 

1  The  liability  to  repay  money  paid  for  a  consideration  which  has  wholly 
failed  is  sometimes  classed  among  the  foregoing  obligations,  but  is  based 
upon  genuine  contract,  though  shortly  stated  in  the  form  of  an  indebitatus 
count. 


NOTE  ON  THE  LAW  OF  PROPERTY  ACT,  1922 

THIS  Act  does  not  come  into  force  until  January  i,  1925  ;v  but  refe- 
rence may  be  briefly  made  to  certain  provisions  in  it  which  relate  to 
matters  dealt  with  in  this  book. 

Page  6.  By  s.  97  of  the  Act,  any  covenant  (whether  express  or 
implied)  or  agreement  entered  into  by  a  person  with  himself  and 
another  or  others  shall  be  construed  and  be  capable  of  being  enforced 
in  like  manner  as  if  the  covenant  or  agreement  had  been  entered  into 
with  the  other  or  others.  This  applies  to  covenants  or  agreements 
entered  into,  or  implied,  before  or  after  the  commencement  of  the  Act. 

Page  69.  By  s.  72  (4),  where  after  the  commencement  of  the  Act 
a  person  executes  a  deed  he  shall  either  sign  or  place  his  mark  against 
the  same,  and  sealing  alone  shall  not  be  deemed  sufficient.  By  s.  73, 
corporations  are  empowered  to  execute  deeds  by  having  their  seal 
affixed  in  the  persence  of  and  attested  by  their  clerk,  secretary,  or 
other  officer,  and  a  member  of  the  board  of  directors  or  other  governing 
body  of  the  corporation ;  and  this  method  of  execution  is  to  be  equally 
effectual  with  any  other  method  prescribed  by  the  charter,  articles  of 
association,  or  other  instrument  constituting  or  regulating  the  affairs 
of  the  corporation. 

Page  72.  Part  IX  of  the  Act  repeals  and  re-enacts  with  amend- 
ments Part  I  of  the  Land  Transfer  Act,  1897,  relating  to  personal 
representatives. 

Page  75.  By  s.  73  (2)  the  board  of  directors  or  other  governing  body 
of  a  corporation  may,  by  resolution  or  otherwise,  appoint  an  agent 
either  generally  or  in  any  particular  case  to  execute  on  behalf  of  the 
corporation  any  agreement  or  other  instrument  not  under  seal  in 
relation  to  any  matter  within  the  corporation's  powers. 

Pages  308-10.  By  s.  90  wide  powers  are  given  to  the  Official  Arbi- 
trators under  the  Acquisition  of  Land  (Assessment  of  Compensation) 
Act,  1919,  to  discharge  or  modify  any  restrictions  affecting  freehold, 
and,  within  certain  limits,  leasehold  land,  in  cases  where,  by  reason  of 
changes  in  the  character  of  the  property  or  neighbourhood  or  other 
circumstances,  the  restriction  has  become  obsolete  or  where  its  exis- 
tence impedes  the  reasonable  user  of  the  land  for  public  or  private  pur- 
poses, without  securing  practical  benefits  to  other  persons. 

Page  310.  By  s.  3  (5)  the  purchaser  of  the  legal  estate  is  not  bound 
by  restrictive  covenants  or  agreements  or  by  equitable  easements, 
entered  into  or  created  after  the  commencement  of  the  Act,  even  if  he 
lias  notice  of  them,  unless  they  are  registered  as  a  '  land  charge  '  tinder 
ihe  Land  Charges  Registration  and  Searches  Act,  1888.  See  also  the 
Seventh  Schedule  to  the  Act  of  1922. 


APPENDIX   A 

FORM  OF  CHARTER  PARTY 

J9 

IT  IS  THIS  DAY  MUTUALLY  AGREED,  between 

of  the  good  Ship  or  Vessel  called  the 
of  the  measurement  of 
Tons  Register,  or  thereabouts,  and 

Merchant, 

that  the  said  ship  being  tight,  staunch,  and  strong,  and  in  every  way 
fitted  for  the  Voyage,  shall  with  all  convenient  speed,  sail  anil 
proceed  to 

or  as  near  thereunto  as  she  may  safely  get,  and  there  load  from  the 
factors  of  the  said  Merchant  a  full  and  complete  cargo 

which  is  to  be  "brought  to  and  taken  from  alongside  at  Merchant's  Risk  and 
Expense,  and  not  exceeding  what  she  can  reasonably  stow  and  carry  over 
and  above  her  tackle,  apparel,  provisions,  and  furniture,  and  being  so 
loaded  shall  therewith  proceed  to 

or  as  near  thereunto  as  she  may  safely  get,  and  deliver  the  same  on 
being  paid  freight. 

Restraint  of  Princes  and  Rulers,  the  Act  of  Ood,  the  King's  Enemies,  Fire, 
and  att  and  every  other  Dangers  and  Accidents  of  the  Seas,  Rivers,  and 
Navigation  of  whatever  Nature  and  Kind  soever,  during  the  said  Voyage, 
always  excepted. 

Freight  to  be  paid  on  the  right  delivery  of  the  cargo. 

days  to  be  allowed  the  said  Merchant  (if  the  Ship 
be  not  sooner  despatched),  for 

and  days  on  Demurrage  *  over  and  above  the  said 

laying  days  at  £  per  day. 

Penalty  for  non-performance  of  this  agreement,  estimated  amount  of 

freight.2 

Witness  to  the  signature  of 
Witness  to  the  signature  of 

1  It  is  usual  to  fix  a  certain  number  of  days,  called  '  lay  days,'  for  the  loading 
and  unloading  of  the  ship.  Beyond  these  the  merchant  may  be  allowed  to  detain  the 
ship,  if  need  be,  on  payment  of  a  fixed  sum  per  diem,  such  additional  days  being  in 
fact  lay  days  that  have  to  be  paid  for :  Wilson  v.  Thoresen,  [1910]  2  K.  B.  405.  Both 
the  detention  and  the  payment  are  called  Demurrage.  '  Demurrage '  is  really  agreed 
or  liquidated  damages  for  each  day's  detention.  If  no  rate  of  demurrage  is  agreed, 
the  shipowner  has  a  claim  for  unliquidated  damages  (called  '  damages  for  detention ' ), 
i.  e.  what  he  can  prove  he  has  in  fact  lost  by  the  delay :  Inverkip  SS.  Co.  v.  Bunge, 
[1917]  z  K.  B.  193. 

8  The  inveterate  conservatism  of  merchants  appears  to  be  the  only  reason  for  the 
retention  of  this  clause  in  charter-parties ;  for  the  '  penalty '  is  of  course  unenforce- 
able as  such  (supra,  p.  330),  only  the  actual  damage  suffered  being  recoverable. 


APPENDIX   B 

FORM  OF  BILL  OF  LADING  FOR  GOODS  SHIPPED 
ON  SAILING  VESSEL  ' 

S>t)tppCtl  in  good  Order  and  well  conditioned  by 
in  and  upon  the  good  Ship  called  the 
whereof  is  Master  for  this  present  Voyage 

and  now  riding  at  Anchor  in  the  and  bound  for 

to  say 


being  marked  and  numbered  as  in  the  Margin,  and  are  to  be  delivered 
in  the  like  good  order  and  well  conditioned  at  the  aforesaid 
Port  of 

(the  Act  of  God,  the  King's  Enemies,  Fire,  and  all  and  every  other  Dangers, 
and  Accidents  of  the  Seas,  Rivers,  and  Navigation  of  whatever  nature  and 
kind  soever  excepted)  unto 

or  to  Assigns  he  or  they  paying  Freight  for  the  said  Goods 

with  Primage  and  Average  accustomed."  Jhl  ffiSJitJUSS  whereof  the 
Master  or  Purser  of  the  said  Ship  hath  affirmed  to  Bills  of  Lading 

all  of  this  Tenor  and  Date  the  one  of  which  Bills 

being  accomplished  the  other  to  stand  void. 

Dated  in 

1  It  would  be  difficult  at  the  present  day  to  find  in  actual  use  a  bill  of  lading 
in  so  simple  a  form  as  the  above.  Those  now  used  are  very  much  more  com- 
plicated, and  in  particular  the  list  of  '  excepted  perils '  is  very  greatly  increased. 

8  Primage  was  a  small  customary  payment  to  the  master,  and  Average  (sometimes 
called  '  petty  average  ')  here  means  small  necessary  payments  made  by  the  master 
and  repaid  him  by  the  merchant.  Both  are  practically  obsolete,  though  the  clause 
is  still  sometimes  printed  as  in  the  above  form. 

Particular  average  means  the  incidence  of  loss  from  damage  to  any  part  of  ship 
or  cargo  upon  the  individual  owner  or  his  insurer,  and  is  equivalent  to  partial, 
as  opposed  to  total,  loss. 

General  average  means  the  apportionment  of  the  loss  among  all  the  parties 
interested  in  ship  or  cargo  in  proportion  to  their  interest  where  the  loss  is  caused 
intentionally  and  for  the  common  safety,  as  by  cutting  away  masts  or  throwing 
cargo  overboard. 


APPENDIX   C 

LLOYD'S  POLICY  OF  MARINE  INSURANCE 
[Now  scheduled  to  Marine  Insurance  Act,  1906] 

S.G.'       Be  it  fmoton  tljat 

as  well  in  own  Name,  as  for  and  in  the  Name  and  Names  of  all  and 

£    every  other  Person  or  Persons  to  whom  the  same  doth,  may,  or  shall  appertain 

in  part  or  in  all,  doth  make  assurance,  and  cause  and  them  and 

every  of  them,  to  be  insured,  lost  or  not  lost,  at  and  from 
upon  any  kind  of  Goods  and  Merchandises,  and  also  upon  the  Body,  Tackle, 
Apparel,  Ordnance,  Munition,  Artillery,  Boat  and  other  Furniture,  of  and  in 
the  good  Ship  or  Vessel  called  the 
whereof  is  Master,  under  God,  for  this  present  voyage, 

or  whosoever  else  shall  go  for  Master  in  the  said  Ship,  or  by  whatsoever  other 
Name  or  Names  the  said  Ship,  or  the  Master  thereof  is  or  shall  be  named  or 
called,  beginning  the  Adventure  upon  the  said  Goods  and  Merchandises  from 
the  loading  thereof  aboard  the  said  Ship 
upon  the  said  Ship,  &c. 

and  shall  so  continue  and  endure,  during  her  Abode  there,  upon  the  said  Ship, 
&c. ;  and  further,  until  the  said  Ship,  with  all  her  Ordnance,  Tackle,  Apparel, 
&c.,  and  Goods  and  Merchandises  whatsoever,  shall  be  arrived  at 
upon  the  said  Ship,  &c.,  until  she  hath  moored  at  Anchor  Twenty-four  Hours 
in  good  Safety,  and  upon  the  Goods  and  Merchandises,  until  the  same  be  there 
discharged  and  safely  landed  ;  and  it  shall  be  lawful  for  the  said  Ship,  &c.,  in 
this  Voyage  to  proceed  and  sail  to  and  touch  and  stay  at  any  Ports  or  Places 
whatsoever 

without  Prejudice  to  this  Insurance.  The  said  Ship,  &c.,  Goods  and  Mer- 
chandises, &c.,  for  so  much  as  concerns  the  Assured,  by  Agreement  between 
the  Assured  and  Assurers  in  this  Policy,  are  and  shall  be  valued  at 
Coucfjing  the  Adventures  and  Perils  which  we  the  Assurers  are  contented  to 
bear  and  to  take  upon  us  in  this  Voyage,  they  are,  of  the  Seas,  Men-of-War,  Fire, 
Enemies,  Pirates,  Rovers,  Thieves,  Jettisons,  Letters  of  Mart  and  Countermart, 
Surprisals,  Takings  at  Sea,  Arrests,  Restraints  and  Detainments  of  all  Kings, 
Princes,  and  People,  of  what  Nation,  Condition,  or  Quality  soever,  Barratry  of 
the  Master  and  Mariners,  and  of  all  other  Perils,  Losses,  Misfortunes  that  have 
or  shall  come  to  the  Hurt,  Detriment,  or  Damage  of  the  said  Goods  and  Mer- 
chandises and  Ship,  &c.,  or  any  Part  thereof ;  and  in  case  of  any  loss  or 
Misfortune,  it  shall  be  lawful  to  the  Assured,  their  Factors,  Servants,  and  Assigns, 
to  sue,  labour  and  travel  for,  in,  and  about  the  Defence,  Safeguard  and  Recovery 
of  the  said  Goods  and  Merchandises,  and  Ship,  &c.,  or  any  Part  thereof,  without 
Prejudice  to  this  Insurance ;  to  the  Charges  whereof  we,  the  Assurers,  will  con- 
tribute, each  one  according  to  the  Rate  and  Quantity  of  his  Sum  herein  assured. 
And  it  is  especially  declared  and  agreed  that  no  acts  of  the  insurer  or  insured  in 
recovering,  saving,  or  preserving  the  property  insured  shall  be  considered  as  a 
waiver,  or  acceptance  of  abandonment.  And  it  is  agreed  by  us  the  Insurers,  that 
this  Writing  or  Policy  of  Assurance  shall  be  of  as  much  Force  and  Effect  as  the  surest 
Writing  or  Policy  of  Assurance  heretofore  made  in  Lombard  Street,  or  in  the  Royal 
Exchange,  or  elsewhere  in  London.  And  so  we  the  Assurers  are  contented,  and  do 
hereby  promise  and  bind  ourselves,  each  one  for  his  own  Part,  our  Heirs,  Executors, 
and  Goods,  to  the  Assured,  their  Executors,  Administrators,  and  Assigns,  for  the 
true  Performance  of  the  Premises,  confessing  ourselves  paid  the  Consideration  due 
unto  us  for  this  Assurance  by  the  assured  at  and  after  the  rate  of 

IN  WITNESS  whereof,  we  the  Assurers  have  subscribed  our  Names  and 
Sums  assured  in 

N.B. — Corn,  Fish,  Salt,  Fruit,  Flour, 'and  Seed  are  warranted  free  from  Average, 
unless  general,  or  the  Ship  be  stranded ;  Sugar,  Tobacco,  Hemp,  Flax,  Hides,  and 
Skins  are  warranted  free  from  Average  under  Five  Pounds  per  Cent. ;  and  all 
other  Goods,  also  the  Ship  and  Freight,  are  warranted  free  from  Average  under 
Three  Pounds  per  Cent. ;  unless  general,  or  the  Ship  be  stranded. 

1  These  letters  always  appear  on  a  Lloyd's  policy,  but  their  original  significance 

uncertain.      'Shin  n,nrl  Goods  '.  'Sn.lnt.ifj  dra.t.\n. '  Imvn  HAAH  «n  craps  t,f>fl. 


APPENDIX  D 

FORM  OF  INLAND  BILL  OF  EXCHANGE 


gIOO>  ^          ^  OXFOBD,  ist  January,  1923 

"3        S. 

a     «       J 

Three  months  after  date  "§  pay   .  to  Mr.  ^  JOHN  STYLES  or  order  the 

«s»         >^  "^s 


•«  $ 

JOHN  DOB. 


n  of  one  hundred  pounds  ^  for  03  value  -§  received, 
ro  RICHARD  ROE,  Esq.       fc 

INDORSEMENT  IN  BLANK  OF  ABOVE  BILL. 


)  SPECIAL  INDORSEMENT  AND  (2)  INDORSEMENT  IN  BLANK 
BY  INDORSEE. 


»i 

^^ 
^  s 


FORM  OF  PROMISSORY  NOTE. 

OXFORD,  let  January,  1923. 
BOO. 

I  promise  to  pay  to  RICHABD  ROB  or  order  at  the  Old  Bank,  Oxford,  six 
nths  after  date  the  sum  of  one  hundred  pounds,  for  value  received. 

JOHN  DOB. 

NOTE. — These  instruments  require  an  ad  valorem  stamp. 


INDEX 


A. 

ptance  : 

offer  of  contract,  5,  18-28. 
ust  be  absolute  and  unconditional, 

49.  5°. 

effect  in  concluding  contract,  5,  32. 
ust  be  communicated,  5,  24-28. 
ay  be  made  by  conduct,  22,  23. 

contracts  by  correspondence,  32-37. 
otive  of  acceptance  immaterial,  55. 

bill  of  exchange 
nust  be  in  writing,  78,  297. 

onsideration  for,  96,  299. 

mmodation  bill : 
character,  303. 

rd  and  Satisfaction  : 

w  constituted,  114,  396. 

:orm  of  discharge  of  right  of  action, 

396- 

mnt  stated  : 
th  infant,  void,  139. 
general  effect,  443. 
iiescenee  : 

w  far  equivalent  to  acceptance,  25. 
fraud,  affirms  contract,  217,  218. 
breach  of  condition,  184-186,  366. 
act  of  agent,  a  ratification,  409,  435. 
of  God  : 

finition  of,  340,  341. 
condition  subsequent,  340. 
excepted  risk,  when,  339,  340. 
of  Parliament :  see  Statute, 
on  : 

assumpsit,  62,  63,  440,  441. 
covenant,  61. 
debt,  61,  440,  441. 
deceit,  179,  180,  205,  206,  213,  214, 

215-. 

detinue,  61,  62. 

:ect  of  bringing  action,  398,  399. 

jM  of  action,  as  a  form  of  obligation,  9. 

rings  from  breach  of  contract,  348, 

383- 

jht  of,  assignment  of,  248,  288,  289, 
291. 

>w  discharged,  395-401. 
juacy  : 

consideration,  how  regarded  at  Com- 
j  mon  Law,  99. 
p  Equity,  100,  222. 
lission  : 

written  contract,  how  made,  317. 
jrtisement : 
ier  made  by,  53-58. 
ceptance  of  by  act,  31. 


Affirmation  : 

of  contract  in  case  of  fraud,  217,  218. 
Agency  :  see  Principal  and  Agent. 

place  of  the  topic,  284,  403. 

character  of  the  relation,  402,  403. 
Agent : 

who  may  be  an  agent,  404. 

of  necessity,  407. 

for  purposes  of  Statute  of  Frauds,  §  4. 

?8,  79.  85-87,  420. 
of  9  Geo.  IV.  c.  14.  §  i.,  78,  400. 
Agreement : 

the  origin  of  contract,  2,  8,  10. 

analysis  of,  2,  3. 

definition  of,  3. 

a  source  of  obligation,  8. 

assignment  of  contract  by,  285,  286. 

discharge  of  contract  by,  334-343. 

forms  needed  for  discharge  by  agree- 
ment,  342,  343. 

determination  of  agency  by,  434-439. 
Alien  : 

his  capacity  to  contract,  133. 

alien  enemy,  contract  with,  133, 134,135. 

agent'sprincipal  becoming  alien  enemy, 

438. 
Alteration  of  Instrument : 

when  it  effects  discharge,  380,  381. 
Ambiguity  : 

latent  and  patent,  323. 
Apprenticeship  : 

contracts  of,  144. 
Arbitration  : 

agreements  to  refer  to,  247. 
Articles  of  association  : 

of  company,  282-284. 
Assignment : 

concerns  the  operation  of  contract,  274. 

of  liabilities,  285,  286,  287. 

of  rights — at  Common  Law,  287,  288. 
in  Equity,  289-293. 
by  Statute,  293-296. 

of  covenants  affecting  leasehold,  307-9. 
affecting  freehold,  309-311. 

of  contracts  of  deceased,  311,  312. 

of  bankrupt,  312,  313. 
Assumpsit : 

a  form  of  trespass  on  the  case,  62. 

its  relation  to  action  of  debt,  441. 

how  adapted  to  liquidated  claims,  441, 
442. 

applied  by  fiction  to  claims  quasi  ex 

contractu,  443. 
Attestation  : 

when  necessary  to  validity  of  a  deed,  317. 

Gg2 
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Auctioneer : 

bis  liabilities  on  advertisement,  56. 

his  position  as  a  general  agent,  418- 

421. 
Authority  :  see  Agency. 

warranty  of,  365,  424,  436-439- 

general  and  special,  418. 

kinds  of,  420-423. 

coupled  with  an  interest,  436. 
Average  : 

general  and  particular,  447. 
Avoidance  : 

right  of,  in  infant's  contract,  136-143. 

in  case  of  mistake,  177. 

of  misrepresentation,  197,  198. 

of  non-disclosure,  197-203. 

of  fraud,  215-217,  266. 

of  undue  influence,  226. 

B. 

Bailment : 

may  give  rise  to  action  of  detinue,  62. 

gratuitous,  nature  of  consideration  for, 

108. 
Bankruptcy  : 

its  effect  in  assigning  contract,  312. 
in  discharging  contract,  382. 
in  determining  authority,  436. 
Bankruptcy  Act :  see  Statute. 
Barrister  : 

his  professional  status,  135. 
Bill  of  exchange  : 

form  of,  449. 

must  be  in  writing,  78. 

consideration  for  it  presumed,  98. 

how  affected  by  want  of  consideration, 
238,  263. 

by  unlawfulness  of  consideration,  238, 
264. 

discharged  by  waiver,  113,  336,  396. 

negotiable  by  custom,  296. 

now  by  statute,  297. 

how  drawn,  accepted,  and  indorsed, 

297,  298,  299. 
Bill  of  lading : 

what  it  is,  304,  305. 

effect  of  its  assignment,  305. 

differs  from  a  negotiable  instrument, 
306. 

form  of,  443. 

Bills  of  Exchange  Act :  see  Statute. 
Bond : 

nature  of,  73. 

penalties  in,  73,  330,  331. 
conditions  subsequent  in,  339. 
Breach    of    Contract :     see    Condition, 
Warranty,  Independent  Promise. 

consideration  for  waiver  of,  396. 

as  a  cause  of  action,  348. 

may  act  as  discharge,  348  et  sqq. 

rights  conferred  by  it,  348, 366, 383-386. 

modes  in  which  it  may  take  place,  349. 


Breach  of  Contract : 

renunciation  before  performance,  348, 
if  treated  as  a  discharge  by  the  othe 

party,  346. 

renunciation  during  performance,  351 
impossibility  created  by  one  party,  35: 

354- 
failure  in  performance,  354. 

by  breach  of  concurrent  condition,  35^ 
by  total  failure  of  consideration,  355. 
by  breach  of  vital  condition,  361. 
Broker : 

his  rights  and  liabilities,  260,  421,  42: 
426,  427. 


C. 


Cancellation  :  see  Avoidance. 

of  contract,  12. 
Carrier  : 

his  promise  as  to  safety  of  goods,  A: 

365- 

when  an  agent  of  necessity,  404. 
Champerty : 

how  it  affects  contract,  248,  249. 

and  assignment  of  contract,  289. 
Chancery  : 

remedies  obtainable  in,  13,  72. 
Chancery  Division : 

actions  assigned  to,  326,  391,  395. 
Charter-party : 

construction  of,  183,  324,  359,  366. 

excepted  risks  in,  339. 

form  of,  446. 
Chose  in  action  : 

doubtful  meaning  of  term,  294  n. 

cannot  be  assigned  at  Common  l&\ 
287. 

how  far  assignable  in  Equity,  289-293 
and  by  statute,  293-296. 
Civil  death  : 

meaning  of  term,  154. 
Cognovit  actionem  : 

nature  of,  67. 

attestation  necessary  to  its  validit; 

3*7- 
Cohabitation : 

illicit,  is  null  as  a  consideration,  249. 
does  not  necessarily  create  agency,  40 
Collateral  promise  :  see  Warranty. 
Commission  Agent : 

his  relation  to  his  employer,  412,  418 
Company  : 

capacity  of  to  contract,  150-152. 
to  make  negotiable  instruments,  15' 

296. 
to  sue  and  be  sued  through  an  agen 

283. 
cannot  ratify  contracts  made  befoi 

its  formation,  281,  409. 
articles  of  association  of,  282. 
memorandum  of  association  of,  IS: 

282. 
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tion  with  creditors  : 

nsideration  for,  114-116,  396. 

audulent  preference,  242, 266, 267, 268. 
(iproinise  of  suit : 
\i  consideration  for  a  promise,  105- 

108. 

(cealment  : 

low    different    from    non-disclosure, 
I  206,  207. 

Edition  :  see  Breach  of  Contract. 
pndition  subsequent,  339,  355. 
boncurrent,  354-357- 

suspensory,  355. 

precedent,  338,  355,  361,  366. 

ther  statement  or  promise,  186. 
Inplied  in  sale  of  goods,  362,  367. 
pw  distinguished  from  warranty,  364, 

365- 
Uay  after  breach  become  warranty, 

366. 
>rmerly  sometimes  called  warranty, 

365. 

isideration  : 
|s  place  in  English  Law  of  Contract, 

18-21. 
isential  where  contract  is  not  under 

seal,  20,  61,  65,  73,  96,  334,  396. 
efinition  of,  96. 
jecuted  and  executory,  21,  22,  100, 

112,  119-129,  405. 
istory  of,  59-65. 

different  from  motive,  102,  103. 
Lust  move  from  promisee,  103,  280. 
Jiust  not  be  past,  122,  123. 
jlequacy  of,  99,  100,  112. 
ahty  of,  100-119. 

cases  of  forbearance  to  sue,  106,  107, 

«3.- 
jf  discharge  of  existing  liability,  112, 

113,  115-118. 

if  composition   with   creditors,  114, 

"5- 

f  waiver,  334-336. 

hen  it  must  appear  in  writing 

3tat.  of  Frauds,  §  4.,  78,  90,  94,  95. 

•Sale  of  Goods  Act,  §  4.,  79,  94,  95. 

cceptions  to  necessity  for 

alleged,  97,  101,  121-130. 

•eal,  revived  promise,  126,  127,  401. 
gratuitous  employment,  108,  404. 
negotiable  instrument,  302,  336. 

ilure  of,  a  discharge,  161,  358-360. 

jctrine  of,  has  no  application  in  case 

[of  foreign  contracts,  130-131. 
astruction  : 
lies  as  to,  328. 

:ract  in  writing  : 

hen  writing  is  required,  77,  78.    See 

Statute. 

ie  writing  is  only  evidence   of    the 

contract,  85,  316,  317. 

jw  proved,  317-320.    See  Evidence. 


Contract  In  writing : 

rectification  of,    in  Equity,   175-177, 
326. 

how    discharged    by  agreement,  341, 

342. 
Contract  of  Record  :  see  Judgment. 

a  form  of  obligation,  9. 

its  form  and  characteristics,  66,  67. 

is  not  a  true  contract,  68. 
Contract  under  Seal : 

offer  under  seal  irrevocable,  27,  41. 

mode  of  execution,  68,  69. 

characteristics,  70-74,  317. 

when  necessary,  74,  75. 

illegality  of  consideration  for,  262,  263. 

when  negotiable,  150,  301,  302. 

how  it  is  proved,  317. 

may  be  discharged  by  parol  contract 
at  variance  with  it,  342. 

agent  being  a  party  to  it  contracts 

personally,  423,  424. 
Conveyance  : 

how  different  from  contract,  3,  4. 

a  sale  is  a  conveyance,  93. 
Convict : 

his  incapacity  to  contract,  135. 
Copyholder  : 

liable,  though  an  infant,  to  pay  fine, 

137- 
Corporations  : 

their  contracts  must  be  under  seal,  75. 
exceptions  to  general  rule,  75. 
necessary  limits  to  their  power  to  con- 
tract, 150,  151. 
express  limits,  151. 
negotiable  instruments  made  by,  150, 

301. 
Correspondence  : 

contracts  made  by,  32-36. 
Covenant : 
action  of,  61. 
assignment  of 

affecting  leasehold  interests,  307-309. 
affecting  freehold  interests,  309-311. 
Coverture  :  see  Marriage. 
Custom  :  see  Usage. 

custom  of  merchants,  as  to  negotiable 

instruments,  296,  301,  302. 
as  to  bills  of  lading,  305. 
as  to  agent's  liability  where  principal  is 

unnamed,  427. 

of  City  of  London  as  to  contract  of 
married  women,  154. 


D. 

Damages  : 

rules  relating  to,  12,  13,  386-391. 
penalty  and  liquidated  damages,  330- 

332. 

interest  by  way  of  damages,  387. 
how  different  from  indemnity,  194. 
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Death  : 

causes  lapse  of  offer,  37. 

its  effect  in  assigning  contract,  311. 

in  determining  authority  of  agent,  438. 

.439- 

civil  death,  in  what  it  consists,  154. 
Debt: 

action  of,  60,  61. 
why    supplanted    by    action    of    As- 

sumpsit,  441,  442. 
assignment  of,  287,  288. 
Deceit :  see  Fraud. 

action  of,  181,  205,  215. 
Deed  :  see  Contract  under  Seal. 
Del  credere  agent : 

liabilities  to  his  employer,  422. 
Delivery  : 
of  deed,  69. 
negotiable    instruments     transferable 

by,  297. 

of  goods,  a  form  of  tender,  346,  347. 
Demurrage  : 

for  detention  of  ships,  446. 
Detinue  : 

action  of,  62. 
Directors  : 

their   liability  under    the  Companies 

(Consolidation)  Act,  1908,  195. 
Discharge  :  see  Agreement,  Breach,  Im- 
possibility, Operation  of  Law,  Per- 
formance. 
Disclosure  : 
duty  of,  in  certain  contracts,  171,  172, 

198,  199. 
by  agent,  432. 
Divisible  contract : 

where  consideration  in  part  illegal,  255. 
where  consideration  in  part  fails,  358- 

360. 
Divorce  : 

makes  a  woman  a  feme  sole,  154. 
Drunken  person  : 

his  contract  voidable  at  bis  option,  152. 
Duress  : 
to  person,  220. 
to  goods,  220,  221. 
by  moral  pressure,  221,  272,  273. 
Duty  : 

as  distinct  from  obligation,  7. 
not  to  interfere  with  performance  of 
contract,  277-279. 

E 
Equity: 

how  different  from  Common  Law  in 
treatment— 

of  gratuitous  promise  under  seal,  72, 73. 
of  inadequate  consideration,  100. 
of  bonds,  73. 

of  misrepresentation,  189-191. 
of  fraud,  209,  210,  221. 
of  assignment  of  rights,  289-291. 


Equity : 

of  admission  of  evidence,  324, 325,  326 
stipulations  as  to  time,  329. 
of  penalties,  330. 

its  peculiar  remedies,  12, 13, 73,325,391, 
when    obtainable    only    in    Chancerj 

Division,  13,  73,  326,  388. 
Escrow : 

a  deed  delivered  under  condition,  69. 
evidence  that  deed  is  an  escrow,  3 1 6, 3 19, 
Estate  : 

of  deceased  debtor,  71. 

of  bankrupt,  313. 

ratification  of  contract  made  on  behal; 

of  deceased's,  409,  410. 
Estoppel : 

by  statements  made  in  a  deed,  70. 
by  words  or  conduct,  196,  407. 
the  effect  of,  196-198. 
by  judgment,  397. 
agency  created  by,  407,  435. 
Evidence  : 

parol,  inadmissible  to  prove  contracl 
under  Statute  of  Frauds,  §  4.,  78,  90 
or  to  supplement  its  terms,  87. 
or  to  connect  documents,  87. 
exception  as  to  part  performance,  90. 
when  admissible,  315,  316. 
extrinsic — to  prove  document,  317,313. 
to  prove  or  disprove  agreement,  318- 

320. 
secondary — of  contents  of  document 

318.    ' 

of  condition  suspensory,  319. 
of  supplementary  terms,  320,  321. 
explanatory  of  latent  ambiguity,  323. 
of  usage,  323-325. 

for  purpose  of  equitable  remedies,  325, 
Executed  consideration  : 

contracts  arising  from,  21,  119-122. 
promise  implied  from,  21,  121-126. 
Executed  contract : 

meaning  of  term,  21,  335. 
Execution  : 
of  a  deed,  69. 

upon  judgment,  66-68,  397. 
Executor  : 

his  duties  and  liabilities,  79,  311,  312. 
bis  promise  to  answer  damages  out  oi 

his  own  estate,  80. 
Expectant  heir : 
protected  from  undue  influence,  224. 


F. 

Factor  : 

his  rights  and  liabilities,  420. 
Failure  of  consideration  : 
a  form  of  discharge,  363. 
confused  with  mistake,  161,  162,  368. 
money  paid  for  consideration  which  ha* 
failed  is  recoverable,  363,  444. 
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learance  : 

I  a  right  as  consideration  for  a  promise, 
1 106,  107,  in,  112. 
lign  Principal : 
Lbility  of  agent  for,  424,  427. 
lign  State  : 

m-liability  of  its  sovereign,  135. 
r  his  representatives,  135,  399. 
jreements  hostile  to,  245. 
5  bonds  negotiable,  296. 
a  : 

i  importance  in  legal  history,  59-61. 
ntracts  valid  by  reason  of,  65-70. 
aen  merely  evidentiary,  77,  78. 
agreement  for  discharge,  342. 
id  : 

flaw  in  contract,  160. 
so  a  civil  wrong,  180,  243. 
ifinition  of,  205. 

nsistent  with  honest  motive,  180, 213. 
vdth  uncertainty  of  falsehood,  180, 
209. 

rat  not  with  honest  belief,  209,  210. 
gal  and  equitable  fraud,  189,  210, 
218-222. 

presentation  an  essential  element, 
205. 

ust  be  intended  to  be  acted  upon  by 
plaintiff,  213. 

id  must  deceive  him,  214,  215. 
3  effects  on  contract,  216-218. 
)w  different  from  undue  influence, 

220,  221. 

irden  of  proof  lies  on  him  who  asserts 

fraud,  300. 

|!ects  limitations  of  actions,  400. 
tdulent  preference  : 
i  illegal  consideration,  242. 
oney  so  paid,  where  recoverable,  265- 

267. 

:tus  industriales  : 

t     an    interest     in     land     under 

29  Car.  II.  c.  3.  §  4.,  83. 

6. 

• 
• 

quires  assent  of  donee,  20. 

lien  suggestive  of  undue  influence, 

221,  222,  224-227. 
Is  :  see  Sale. 

bat  are,  under  56  &  57  Viet.  c.  71. 

§  4.,  83,  92. 

uitous  promise  : 

>id  unless  made  under  seal,  20,  72, 

75»  96- 
it  enforceable  specifically  in  Equity, 

73,  222,  392. 
rantee  : 

(ider  Statute  of  Frauds,  §  4.,  80,  81. 
insideration  for,  need  not  appear  in 

writing,  82. 

lerrima  fides,  how  far  required,  204. 


H. 

Heir: 

made  liable  for  debts  of  ancestor,  71. 
expectant,  contracts  with,  224. 
Husband  and  Wife  :  see  Marriage 

I. 

Ignorance  of  Law : 

its  effect  in  case  of  mistake,  170. 
Illegality  : 

a  flaw  in  contract,  228. 
by  statute,  229. 
by  rules  of  common  law,  242. 
agreements  to  commit  offences  or 

wrongs,  242. 

agreements  against  public  policy,  244. 
contracts  affecting  foreign  relations 

of  State,  245-247. 
injurious  to  public  service,  245. 
affecting  course  of  justice,  247. 
encouraging   improper   litigation, 

248. 

contrary  to  good  morals,  249. 
affecting  marriage  orparentalduty, 

250. 

in  restraint  of  trade,  251. 
its  effect  on  contract,  250-273. 
when  parties  are  not  in  pari  delicto,  266. 
when  there  is  a  locus  poenitentiae,  267. 
where  contract  lawful  by  lex  loci,  271. 
Immoral  purpose  : 

its  effect  upon  contract,  249,  250,  258, 
Implied  promise  : 
arising  from  conduct,  22,  23. 
of  sea-worthiness  in  contract  of  marine 

insurance,  322,  323,  367. 
of  indemnity  in  contract  of  employ- 
ment, 120-124,  402,  412,  436. 
of  quality  inexecutory  sale  of  goods,  362. 
of  title,  367. 

of  possibility,  supposed,  367. 
of  authority,  195,  367,  424,  436~439- 
Impossibility  : 

on  face  of  the  contract,  105,  368. 
antecedent,  a  form  of  mistake,  1 70,  367. 
created  by  act  of  one  party,  a  form  of 

breach,  353. 

subsequent,  when  a  discharge,  368-375. 
Imprisonment : 

a  form  of  duress,  220. 
Inadequacy  of  consideration  : 

how  regarded  in  Equity,  100,  220. 
Indebitatus  counts  : 
their  history,  442. 
their  object,  442. 

as  applied  to  special  contract,  442. 
Indemnity  : 

distinct  from  guarantee,  80. 
from  damages,  195. 
marine  and  fire  insurance  are  contracts 
of,  240. 
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Indenture  : 

as  distinct  from  deed  poll,  70. 
Independent  promises : 

what  are  independent  promises,  356. 
absolute  promises,  357. 
promises  divisible  in  respect  of  per- 
formance, 358-360. 
subsidiary  promises,  361. 
warranty  a  subsidiary  promise,  364. 
Indorsee  : 

rights  of,  263,  298,  301,  302. 
Indorsement : 

special,  and  in  blank,  298,  299. 
each  gives  additional  security,  299. 
of  bill  of  lading,  305. 
Infant : 
his  contract  voidable  at  Common  Law, 

136. 

when  binding,  136, 137, 147. 
must  disclaim  continuing    contract, 

138. 
when  void   by  Infants'  Belief  Act, 

1874,  138,  139. 
ratification  at  Common  Law,  136. 

when  implied,  136,  146. 
by  Infants'  Belief  Act,  §  2.,  145. 
liabilities  for  necessaries,  142-144. 
for  contract  of  service,  144. 
for  wrong,  147. 
for  wrong  in  connexion  with  contract, 

147. 

remedies  against,  in  equity,  149. 
refused  specific  performance,  147,  265  n. 
infancy    affects  limitation  of   action, 

399. 
Injunction  : 

when  granted,  12,  13,  393-395. 
Insanity  :  see  Lunatic. 
Insurance  : 

how  dealt  with  by  14  Geo.III.  c.  48.,  240. 
Fire  insurance 

how  affected   by   non-disclosure  of 

material  fact,  198. 
Life  insurance 
disclosure  of  material  fact  required, 

199-200. 

is  a  form  of  wager,  233. 
not  a  contract  of  indemnity,  240,  241. 
policy  of,  assignable,  295,  296. 
Marine  insurance 

must  be  in  the  form  of  a  policy,  78. 
form  of,  448. 
disclosure  of  material  fact  required, 

198,  199. 

is  a  form  of  wager,  232,  240. 
need  of  insurable  interest,  240. 
dealt  with  by  Marine  Insurance  Act, 

1906,  198,  240. 

differs  from  life  insurance,  240. 
policy  of,  assignable,  296. 
contains  implied   warranty  of  sea- 
worthiness, 322,  323. 


Intention : 

distinctness  of,  necessary  to  agreemq 

3- 

communication  of,  3,  24. 
statement  of,  as  distinct  from  offer, 

55- 
representation  of  intention  and  of  fao 

207. 
how  it  affects  unlawful  purpose,  261 

271. 
of  the  parties  to  be  gathered  from  coi 

structionof  entire  contract,  326,  33! 

364. 
governs  the  construction  of  the  coi 

tract,  364. 
Interest : 

insurable,  when  requisite,  240. 

on  debt,  when  it  may  be  given  by  wa 

of  damages,  387. 
interest  coupled  with  authority,  436. 

J. 

Judgment : 

a  form  of  contract  of  record,  9. 

its  nature  and  characteristics,  66-68. 

a  discharge  of  right  of  action,  397. 

its  operation  by  way  of  estoppel,  39; 

its  operation  by  way  of  merger,  397. 

how  discharged,  396,  397. 

creates  a  debt,  441. 
Judicature  Act :  see  Statute. 


Land  : 

interest  in,  under  Stat.  Frauds,  §  4.,  8, 
uberrima  fides  in  contract  for  sale  o 

201. 
assignment  of  obligations  on  transfer  c 

interest  in,  307-311. 
specific  performance  of  contracts  fc 

sale  of,  391. 
Lay  Days  : 
or  running  days  for  loading  and  unloac 

ing  ship,  261,  351,  446. 
Lease  : 

assignment  of,  passes  covenants  rnr 
ning  with  land  or  reversion,  307-30; 
Lex  for! : 

determines  procedure,  89. 
Lex  loci : 

determines  validity  of  contract,  89. 
License  : 

to  break  contract,  a  bad  plea,  335. 
Lien  : 

of  auctioneer,  420. 
of  factor,  420,  421. 
Limitation  of  Actions  : 
in  case  of  specialty,  71,  399-401. 
of  simple  contract,  398,  400. 
barred  debt  a  consideration  for  pro 

mise  to  repay,  128. 
disability  to  sue,  effect  of,  399. 
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Liitation  of  Actions : 

jdodes  of  reviving  barred  debt,  400. 

I  form  of  acknowledgment,  78, 400. 

Juidated  damages  : 

Iliffer  from  penalty,  330,  389. 

jo  infants,  139,  140,  265  n. 

br  illegal  object  not  recoverable,  258. 

lus  poenitentiae  : 

p  case  of  illegal  contracts,  267. 

Imitations  of  rule,  269-271. 

is  of  written  instrument : 

rherein  it  affects  rights,  380,  381. 

aatic  : 

is  contracts  when  valid,  152. 

mitatipn  of  actions  brought  by,  399. 

svocation  of  authority  given  by,  436, 
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ntenance  : 
•hat  it  is,  248. 

nimportant  in  law  of  contract,  248. 
•riage  : 
form  of   agreement  differing  from 

contract,  4. 

jjreement  in  consideration  of,  83. 
^reements  affecting  freedom  of  choice 

in  marriage,  250. 
agreements  for  separation,  250. 
Sect    of    marriage    on    wife's    ante- 

nuptial contracts,  311. 
ried  Woman  : 

?r  contract  void  at  Common  Law,  1  53. 
ommon  Law  exceptions,  154. 
•atutory  exceptions,  154. 
xstrine  of  separate  estate,  154. 
'parate  estate  under  Acts  of  1870  and 

i874,  155- 

ider  Acts  of  1882  and  1893,  156-159. 
,n  be  agent  for  her  husband 
>f  necessity,  407. 
jy  authority  express  or  implied,  406, 

435-439- 

ter  and  Servant  : 

ibility  for  inducing  servant  to  break 

contract,  278. 

mtract  terminable  on  notice,  342. 
lorandnm  of  association  : 
I  company,  151,  282. 
bhants,  Custom  of  : 

to  foreign  principal,  424. 

creating  negotiability,  296,  300,  301. 
Ijer  : 

j  lesser  security  in  a  greater,  67,  71. 
[discharge  of  contract,  379. 
discharge  of  right  of  action  arising 
I  from  contract,  397,  398. 
lepresentation  : 

lates  to  formation  of  contract,  160, 
178. 
iw  different  from  fraud,  180-182. 


Misrepresentation : 

relation  to  non-disclosure,  181,  206. 
how  regarded  at  Common  Law,  187- 

189. 

in  Equity,  189-191. 
effect  of  Judicature  Act,  191-193. 
gives  no  right  to  damages,  194,  208. 
exceptions,  195,  425. 
may  give  a  right  to  indemnity,  194. 
not  actionable  though  negligent,  211. 
of  law,  if  fraudulent,  may  be  actionable, 

208. 

Mistake  : 

affects  formation  of  contract,  161,  162. 
may  be  of  intention  or  of  expression, 

161. 

as  to  nature  of  transaction,  163-166. 
as  to  party  to  contract,  166-169. 
as  to  subject-matter  of  contract,  169. 
concerning  its  identity,  169. 
concerning  its  existence,  170, 368. 
where  subject-matter  is  a  right,  1 70. 
concerning  its  quality,  171-176. 
treatment  in  Equity,  175,  178. 
its  effect  upon  contract,  177. 
confused  with  failure  of  consideration 

161-163. 

Money-lenders  :  see  Statute. 
Money  paid  : 

under  mistake,  recoverable,  177. 
for  an  illegal  object,  when  recoverable, 

267,  268. 
to  the  use  of  another,  when  a  cause  of 

action,  442,  443. 
Money  received  : 

to  the  use  of  another,  what  is,  443. 
Moral  obligation  : 
no  consideration  for  a  promise,  101, 1 29- 

I3I- 

Motive  : 

of  acceptance,  immaterial,  24,  55. 
is    no    consideration   for  a  promise, 

102. 
its  effect  in  determining  illegality  of 

contract,  261,  262. 
Mutual  promises  : 

are  consideration  for  one  another,  101. 
performance  of  one  does  not  discharge 
contract,  344. 


N. 
Necessaries  : 

for  an  infant,  136,  138,  141. 

grounds  of  liability  for,  141. 

province  of  judge  and  jury  in  deciding 

what  are  necessaries,  142,  143. 
Necessity  : 

igent  by,  407. 
Negligence  : 

mistake  due  to,  164. 

in  statement,  not  actionable,  209-213. 
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Negotiable  instrument :  tee  Bill  of  Ex- 
change. 

of  corporation  may  be  under  seal,  1 50, 

301. 
as  security  for  payment  due  on  illegal 

or  void  contract,  235-238,  264-265, 

301. 
how  distinct  from  assignable  contract, 

299. 
negotiability  by  custom  and  statute, 

297,  298,  300-302. 
position  of  bona  fide  holder  for  value, 

301. 

effect  of  giving  as  payment,  345. 
ordinary  rule  of  consideration  does  not 

apply  to,  98,  304. 
Non-disclosure  : 

contracts  voidable  on  ground  of,  198. 
how  different  from  fraud,  203. 
by  agent,  432,  433. 
Notice  : 

of  acceptance  of  offer,  29,  30,  56. 
of  assignment  of  contract,  291,  292, 

312. 

of  covenants  binding  land,  309-31 1. 
Novation : 
meaning  of,  286. 
cannot  be  compulsory,  286,  287. 
Nudum  pactum  : 
meaning  of  term  in  English  law,  97. 

0. 

Obligation  : 

ite  definition,  6-8,  53. 

distinguished  from  duty,  7,  277. 

sources  of,  8-10. 

limits  of,  275,  276. 
Offer  : 

must  be  communicated,  24-29. 

must  contemplate  legal  relations,  47. 

how  it  may  lapse,  37-39. 

how  far  revocable,  29,  39-47. 

to  unascertained  persons,  58. 
Offer  and  acceptance  : 

all  agreement  originates  in,  18,  19. 

expressed   in   question    and    answer, 
1 8. 

its  various  forms,  19,  20. 

in  formation  of  agency,  404,  405. 
Office  : 

sale  of,  245. 
Operation  of  Law  : 

discharge  of  contract  by,  379-381. 
Opinion  : 

statement   of,    not   a   representation, 
194. 

cannot  amount  to  fraud,  208,  209. 

P. 

Par  delictum  : 
in  cases  of  illegal  contract,  266,  267. 


Parental  Duty  : 

agreements  affecting  due  discharge 

250. 

Parol :  see  Evidence,  Simple  Contr 
Part  Performance  : 
of  contract  under  Statute  of  Fraud* 

88-95. 
Parties  :  see  Assignment. 

in  contracts  within  Stat.  of  Frauds,  §  4. 
their  names  must  appear  in  writing 

77,  78. 
only  parties  to  a  contract  are  habl 

under  it,  274-280. 

who  entitled  at  Common  Law,  279,  280 
who  entitled  in  Equity,  281-284. 
third  parties  cannot  sue,  292. 
parties  with  common  interest  may  su 

by  representative,  284. 
change  of,  a  mode  of  discharge,  331 

338. 

Partner  : 

infant  partner,  his  rights,  136,  138. 
change  of  partners,  its  effects  on  con 

tracts  made  with  partnership,  337,33! 
Partnership  : 

how  far  a  contract  vberrimae  fidei,  20* 
creates  agency  as  between  partneri 

205,  406,  407. 
Patent  ambiguity  : 

may  not  be  corrected  by  parol  evidena 

323- 
Payment : 

of  a  smaller  sum  for  a  greater,  112. 
a  form  of  discharge,  344,  345- 
negotiable  instrument  as,  345,  346. 
Penalty  : 

rules  of  Law  and  Equity  as  to,  329-33: 
penalty  and  liquidated  damages,  33* 

33i,  388,  389- 
Pension  : 

assignment  of,  246. 
Performance  :  see  Payment,  Tender, 
postponement  of,  at  request  of  c* 

party,  336,  337. 
discharge  of  one  party  by,  344. 
Personal  contract : 

does   not  pass  to  representatives  ( 

deceased  or  bankrupt,  311,  312. 
Physician  : 

bis  professional  status,  135. 
Principal  and  Agent : 

their  relation  a  form  of  employment 

283,  402. 

capacity  of  parties,  404. 
authority  how  given,  405-411. 
ratification  of  agent's   act,  408, 

411. 

duties  of  principal,  412. 
of  agent,  412-414. 
special  and  general  agency,  418. 
commission  agency,  422. 
forms  of  professional  agency,  419-4* 
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leipal  and  Agent : 

ptriction  of  authority,  418,  419,  435. 
I  legation  of  authority,  417. 
jvocation  of  authority,  434-439. 
tent  for  named  principal,  418-427. 
prhen  liable  on  contract,  424. 

?hen  liable  otherwise,  424,  425. 

r  unnamed  principal,  426-427. 

/  undisclosed  principal,  428-431. 

fincipal  when  liable  for  agent's  fraud, 

1431-433. 

jr  agent's  non-disclosure,  432,  433. 

|'ect  of  principal's  change  of  status, 

or  death,  436-439. 

edure  : 

medies     available     to     contracting 

parties,  12. 

lise  : 

ential  to  contract,  4,  5. 

plied:     see    Implied    promise    and 

Warranty. 

der  seal :  see  Contract  under  Seal. 

lissory  note  : 

isideratiou  for  it  presumed  until  the 
ontrary  is  shown,  99,  299. 

gotiable  by  statute,  297. 

hts  of  payee  and  indorsee,  297-299. 

c  policy  : 

ntracts  contrary  to  it  illegal,  228, 

244. 

ssible  origin  of  rules  respecting,  244. 
application  will  not  be  extended, 

244. 

id  of  contract  affected  by  it,  245-255. 

Q. 

turn  meruit : 

en  it  may  be  sued  upon,  383, 384, 385. 

[-Contract : 

puree  of  obligation,  9. 

imilated   to   contract  in  pleading, 

140-442. 

R. 

ray  company  : 

ure  of  its  offer  to  carry,  57. 

w  far  liable  on  its  time  table,  57, 

565- 

i  for  passenger's  luggage,  365. 

ication  : 
dinf  ant's  contract,  128,  138,  139. 

?  suffering  judgment,  145. 
(agent's  act,  408-411. 

estate  : 

aility  for  debt,  71,  72. 
a|ignment   for   contracts  respecting, 

506-311. 
Ipility  for  obligations  attaching  to, 

iii. 

jnizance  : 
aprm  of  contract  of  record,  68. 


Rectification  : 

of  written  instrument,  12,  176,  326. 
Release  : 

discharges  right  of  action,  395,  396. 
Renunciation  of  Contract : 

before  performance,  349-351. 

during  performance,  358. 
Representation  : 

a  statement  in  a  contract,  182-185. 

or  inducing  a  contract,  182. 

its  effect  at  Common  Law,  182-189. 

in  Equity,  189-191. 

of  intention,  5,  55,  56. 

of  opinion,  204. 

when  actionable  if  false,  205,  206,  208, 
212. 

not  actionable  if  negligent,  212. 

of  principal  by  agent,  275,  283. 

of  co-plaintiffs  or  defendants  by  one  of 
their  number,  283. 

of  estate  of  deceased  person,  79,  311, 
312. 

of  bankrupt  by  trustee,  312,  381. 
Request : 

when  it  implies  a  promise,  121-126, 

404. 

Rescission  :  see  Agreement  as  a  form  of 
discharge,  Avoidance. 

right  of,  in  case  of  misrepresentation, 

190-195- 

in  case  of  fraud,  193,  216. 
in  case  of  undue  influence,  226,  227. 
Restraint  of  trade  : 

must  be  reasonable,  72,  251-254. 
rules  respecting,  251-254. 
Reversion  : 

sale  of,  how  regarded  in  Equity,  223. 
Revocation  : 

of  offer,  when  possible,  29,  36-47. 

of  acceptance,  impossible  in  English 

law,  29,  34,  36. 
of  agent's  authority,  434. 

S. 
Sale  :  see  Statute  :  Sale  of  Goods  Act. 

of  goods,  92-96. 
executed  and  executory,  21,  22,  113, 

362-364. 
how  affected  by  mistake  as  to  party 

contracted  with,  16,  166-169. 
how  affected  by  fraud,  215-218. 
rule  of  caveat  emptor,  IT 2,  206. 
agreement  for  sale  of  land,  how  far 
a  contract  vbenrimae  fidei,  201,  202. 
specific  performance  of,  391. 
Sample  : 

sale  of  goods  by,  172,  362,  363. 
Satisfaction  :  see  Accord. 

payment  of  a  smaller  sum  for  a  larger, 

112-115. 

what  satisfaction  amounts  to  a  dis- 
charge of  right  of  action,  396-398. 
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Sea-worthiness  : 

implied  warranty  of,  in  contract  of 

marine  insurance,  322,  323,  367. 
Seal :  see  Contract  under  Seal. 

of  corporation,  why  necessary  to  its 

contracts,  75,  76. 
Separate  estate  : 

of  married  woman  under  Married  Wo- 
men's Property  Acts,  1870  &  1874, 

155- 

of  married  woman  in  Equity,  1 54. 
under  Acts  of  1882  and  1893,  156. 
Separation  : 
agreement  between  husband  and  wife 

to  separate,  154. 
when  valid,  250. 
Shares  : 

transfer  of,  form  required,  78,  296. 
in  railway   company,  not  an  interest 
in  land  under  St.  of  Frauds,  §  4.,  83. 
imant  shareholder,  137,  138. 
contract  for  allotment  of,  is  uberrimae 

fidei,  203,  204. 
Ship,  British  : 
transfer  of  British  ship,  74. 
alien  cannot  acquire  property  in,  133, 

134- 
Signature  : 

to  contract  under  seal,  69. 

of    party  charged   under   Statute    of 

Frauds,  §  4.,  88. 

Simple  Contract,  or  Parpl  Contract : 
always  requires  consideration,65,77,97. 
when  required  to  be  in  writing,  77,  78. 
Solicitor  and  Client : 

a  relation  which  may  suggest  undue 

influence,  225. 

Specialty  :  see  Contract  under  Seal. 
Specific  performance  : 
general  rules,  12,  391-395. 
of  gratuitous  promise  under  seal,73, 392. 
of    infant's    promise,   140,    144,    146, 

147,  393- 
of  part-performed  contract  under  Stat. 

of  Frauds,  §  4.,  88-91. 
of  contract  made  under  mistake,  171, 

326. 

or  under  misrepresentation,  189,  190. 
of  contract  obtained  by  fraud,  215. 
of  sale  of  goods,  391. 
of  contracts  concerning  land,  391. 
of  contracts  for  personal  service,  393. 
Stakeholder  : 
liability  for  money  in  his  hands,  237, 

270. 
Statute  : 

Arbitration  Act,  1889 : 

52  &  53  Viet.  c.  49.,  248. 
Bankruptcy  Act,  1914 : 

4  &  5  Geo.  V.  c.  59.,  312,  381. 
Betting  and  loans  (Infants')  Act,  1892, 

55  &  56  Viet.  c.  4.,  265  n. 


Statute  : 

Bills  of  Exchange  Act,  1882,  45  & 
Viet.  c.  61.,  78,  297,  298  n.,  302, 3 


395- 
Jills  oi 


Bills  of  Lading  Act,  i855,i8&  19  Vi 

c.  in.,  297,305. 

Common  Law  Procedure  Act,  1852; 
&  1 6  Viet.  c.  76: 

as  to  pleading,  442. 
Companies  (Consolidation)  Act,  19 

*95- 
Debtors'  Act,  1869,  32  &  33  Viet.  c.  ( 

.158- 
Divorce  and  Matrimonial  Causes  A 

1857,  20  &  21  Viet.  c.  85.,  154. 
Evidence    and    Practice    in   Crimi 

Cases  Act,  1865,  28*29  Viet.  c.  i 

3i7- 
Factors  Act,  1889,  52  &  53  Viet.  c. , 

421. 

Frauds,  Statute  of,  29  Car.  II.  c.  3  j 
contracts  specified  in  §  4.,  79-85 
form  required  by  §  4.,  83-88. 
effect  of  non-compliance  with  § 

88-92. 

connexion  of  documents,  how  tc 

shown  under  §  4.,  86,  87,  318. 

contracts  under  §  4.,  how  dischar 

by  agreement,  342. 
Gaming  Acts : 

1 6  Car.  n.  c.  7.,  234. 

7  Geo.  II.  c.  8.,  259. 
12  Geo.  II.  c.  28.,  258. 

5  &  6  Will.  IV.  c.  41.,  235. 

8  &  9  Viet.  c.  109.,  235,  264. 
55  Viet.  c.  9.,  236,  259. 

Infants'   Belief  Act,    1874,    37 

Viet.  c.  62.,  128,  138-143. 
Insurance,  14  Geo.  III.  c.  48.,  240, 1 
Judicature  Act,  1873,  36  &  37  "V 
c.  66: 
as  to  equitable  rights  and  remed 

191. 

as  to  right  of  parties  interested 

one  action  to  sue  or  be  sued 

name  of  one,  284. 

as  to  assignment  of  contract,  29 

as  to  admission  of  documents,  31 

as  to  rectification  of  documents, ; 

as  to  provisions  regarding  time, ; 

33i- 

as  to  specific  performance  of  <! 
tracts  for  sale  of  land  and  lea 

395- 

as  to  pleading,  397,  442. 
Land  Transfer  Act,  1897,  60  &  61  ^ 

0.65.,  72,  311. 

Law  of  Property  Act,  1922,  445. 
Limitation,  Statutes  of,  21  Jac.  I.  c. 

3  &  4  Will.  IV.  c.  42  : 
as  to  extinction  of  remedy,  398. 
as  to  revival  of  claim,  129,  400. 
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jute  : 

lord  Tenterden's  Act,  9  Geo.  IV.  c.  14 

1   as  to  executory  contract  of  sale,  9271. 

as  to  acknowledgment  of  barred 

debt,  78,  400. 

Marine  Insurance  Act  1906,  6  Ed.  VII. 
c.  41.,  365. 

arine  Policies  (Gambling)  Act,  1909, 
240. 

arried  Women's  Property  Acts,  33  & 
34  Viet.  c.  93  (1870) ;  37  &  38  Viet, 
c.  50   (1874),  !55;    45  &  46  Viet, 
c.  75  (1882),  155-159  ;  56  &  57  Viet, 
c.  63(1893),  156-159. 
tedical  Act,  1886,  49  &  50  Viet.  c.  48. 
136. 

ercantile  Law  Amendment  Act,  1856, 
19  &  20  Viet.  c.  97  : 

as  to  consideration  for  guarantee. 

82,  88. 

as  to  limitation  of  actions,  398, 399. 
oneylenders  Act,  1 900,  63  &  64  Viet, 
c.  51.,  223. 

•rtnership  Act,  1893,  53  &  54  Viet.  c. 
39-»  338  n.,  406. 

evention  of  Corruption  Act,  1006, 
6  Ed   VII  c.  34,  414. 
Ie  of  Goods  Act,  1893,  56  &  57  Viet. 

c.  71: 
as  to  requirements  for  contract  of 

sale,  92-96. 
nature  of  contract,  93. 
mistake  as  to  existence  of  goods, 

_  170. 

title  of  goods  obtained  by  false  pre- 
tence, 218. 

stipulations  as  to  time,  330. 
implied  conditions,  362,  363. 
condition  and  warranty,  357,  366. 
specific  performance,  when  granted, 

Dck-jobbing,  7  Geo.  H.  c.  8,  Sir  J. 

Barnard's  Act,  239,  258. 
&  31  Viet.  c.  29,  Leeman's  Act, 

260. 

age  in  Transitu  : 
ndor's  rights,  305,  306. 
ogation  : 

i  case  of  loan  to  infant  to  buy  neces- 
saries, 141. 
insurer  into  rights  of  insured,  241  n. 

T. 

er  : 

ionn  of  performance,  346. 
(goods,  347. 
t  money,  347. 

the  essence  of  the  contract  at  Com- 
mon Law,  329. 
lea  of  Equity  as  to,  329,  330. 
lea  of  Judicature  Act,  330. 


Title  : 

of  assignee  of  contract,  292. 

of  assignee  of  negotiable  instrument, 

299.    See  Parties. 
Trespass  on  the  Case  : 

provides  remedy  for  breach  of  execu- 
tory contracts,  62. 
Trust : 

how  distinct  from  contract,  10,  275, 
276. 

declaration  of,  may  confer  rights  on 
third  parties,  282. 

U. 

Uberrima  fides  : 

its  meaning,  197. 

in  what  contracts  required,  19  7-20  <; 
Ultra  vires  : 

contracts  are  so  because  of  want  of 
capacity  of  parties,  151,  255,  256. 

cannot  be  ratified,  410. 
Uncertainty  : 

in  offer  or  acceptance,  49. 

of  consideration  avoids  promise,  105. 
Undue  influence  : 

prevents  reality  of  consent,  160. 

how  distinct  from  fraud,  221-224. 

when  it  may  be  presumed,  221-227. 

right  to  rescind  contracts  obtained  by 

it,  227. 
Unenforceable  : 

meaning  of,  as  applied  to  contract,  16, 
88,  89. 


evidence  of,  when  admissible,  323,  124. 
Usury  laws  : 

promise  after  their  repeal,  to  repay 

money  lent  at  usury,  129. 
their  place  supplied   by  doctrine  of 

undue  influence  and  Moneylenders 

Act,  1900,  223. 

V. 

Void  and  Voidable: 

meaning  of  the  terms,  14-17. 

W. 

Wager  : 

definition  of,  230-233. 
legislation  respecting,  233-241. 
in  contracts  of  insurance,  232,  233. 
in  transactions  on  Stock   Exchange, 

238,  258,  259,  260. 
agreements  to  pay  differences,  239. 
money  lent  to  make,  257,  259,  264,  265. 
money  advanced  to  pay,  236,  259. 
employment  to  make,  237,  259. 
money  received  in  payment  of,  238. 
money  deposited  to  abide  the  event  of, 

237.  .270. 
securities  in  payment  of,  238,  264.  265. 
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Waiver  : 

of  rights  under  negotiable  instrument, 
promissory  note,  336,  396. 

of  statutory  exemption  from  perfor- 
mance of  contract,  126,  127. 

as  a  form  of  discharge,  334. 

of  executed  as  distinct  from  executory 

contract,  113,  334~336' 
Warranty  : 

of  quality  in  sale  of  goods,  122,  174. 

when  implied,  171,  361,  364. 

distinct  from  condition,  184,  365. 

warranty  ex  post  facto,  186,  366,  367. 

a  subsidiary  or  collateral  promise,  367 . 

in  executed  contract  of  sale,  362,  366, 
367- 


Warranty : 

in   executory  contract    of    sale,   3 

3.66. 

various  uses  of  term,  366,  367. 
how   distinguishable   from   conditi 

364. 

of  authority,  195,  367,  424. 
Wrong  : 

a  source  of  obligation,  8. 
included  under  miscarriage'  in  Stat 

of  Frauds,  §  4.,  82. 
infant  liable  for  wrong  independent 

contract,  147. 
not  for  wrong  in  connexion  with  c< 

tract,  147. 
fraud  as  a  wrong,  180  204,  242. 
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